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[Filed December 20, 1965] 
| 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


| 
UNITED STEEL WORKERS OF AMERICA, 
AFL-CIO, | 


Petitioner, | 


| 
v. No. 19,492 
| 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 
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H. K. PORTER COMPANY, INC., | 
DISSTON DIVISION—DANVILLE WORKS, | 
| 


Petitioner, 


v. No. 19,507 
NATIONAL LABOR RELATIONS BOARD, | 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Respondent. 


| 
PREHEARING CONFERENCE STIPULATION | 


Pursuant to Rule 38(k) of the Rules of this Court, the parties subject 
to the Court's approval, hereby stipulate and agree as follows: 


I. ISSUES 
A. In No. 19,507, the issue is whether substantial evidence on the 
whole record supports the Board's finding that the Company failed to 
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bargain in good faith in violation of Section 8(a)(5) and (1) of the Act. 


B. In No. 19,492, the questions presented are: 

1. Whether the Board erred in failing to find that the Company 
violated Section 8(a)(5) and (1) of the Act by refusing to agree to the 
Union's proposal that it be permitted to collect union dues in the plant 
during non-working hours. 

2. Whether the Board erred in not ordering the Company to 


agree to some form of union dues checkoff provision. 


Il, JOINT APPENDIX 

1. The record in this case shall be reduced to a joint appendix, 
comprising the materials each party designates. Fifty copies of the 
record shall be printed under this stipulation; and required number of 
copies to be filed with the Court and the remaining copies to be divided 
among the parties. 

2. The Union and the Company shall designate those portions of 
the record-required to be printed by the Rules of this Court (including 
the Decision and Order of the Board, the Trial Examiner's Decision, 
this pre-hearing conference stipulation, and the Court's order thereon) 
with the cost of printing these materials to be divided between them 
equally. Each party shall designate such additional material as it 
wishes to have printed and shall bear the cost of printing the material 
which it designates. The printer shall allocate these costs, as well as 
necessary mailing charges, and shall submit bills to each party. 

3. The Union and the Company shall serve their respective desig- 
nations within 10 days after the signing of this pre-hearing conference 
stipulation and the Board shall serve its designation, if any, within 7 days 
thereafter. The Board shall be responsible for the printing and filing of 
the joint appendix, which it will file by the date petitioners' reply briefs 
are due. 

4. It is further agreed that the parties and the Court may refer to 
any portion of the original transcript of record or exhibits herein which 
has not been printed or reproduced, it being understood that any portions 


3 
of the record thus referred to will be printed ina supplemental joint ap- 
pendix if the Court so directs. 


Tl. THE BRIEFS 
1. In lieu of filing and serving printed briefs on the due dates, 
each party may file and serve a typewritten copy of its brief on that date, 


with printed copies of all briefs to be filed and served on the oe peti- 
tioners' reply briefs are due. | 
2. For the purpose of facilitating an orderly consideration of the 


issues presented, the parties respectfully request that the Board be 
permitted to file a single brief as respondent in both cases. 


/s/ Marcel Mallet- Prevost 
Dated at Washington, D. C., Assistant General Counsel 
this 17th day of December, 1965. National Labor Relations| Board 
| 


Dated at Washington, D. C., /s/ Michael Gottesman | 
this 17th day of December, 1965. Counsel for United Steel Wonkens 


Dated at Washington, D. C., /s/ Daniel W. Sipley (ilegibie 
this 20th day of December, 1965. Counsel for Company 


[ Filed January 11, 1966] 


Before: Bazelon, Chief Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled cases having submitted 


their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 
and the stipulation having been considered, the Stipulation is approved, and 
it is 


| 
ORDERED that the stipulation shall control further proceedings in 
these cases unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


In the Matter of: 


H. K. PORTER COMPANY, INC. 
DISSTON DIVISION - DANVILLE WORKS 


and | Case No. 5-CA-2785 


UNITED STEELWORKERS OF AMERICA, 
AFL-CIO 


U. S. Post Office 
Danville, Virginia 
Tuesday, October 6, 1964 
The above-entitled matter came on for hearing, pursuant to no- 
tice, at 10:00 a.m. 
BEFORE: 
JOSEPH I. NACHMAN, Trial Examiner. 
APPEARANCES: 


EDWARD J. GUTMAN, Esq. 707 N. Calvert Street, Baltimore, 
Maryland, appearing as counsel 
for General Counsel. 


LLOYD C. JENKINS, Esq. 601 Grant Street, Pittsburg, 
Pennsylvania, appearing for the 
respondent. 


JERRY D. ANKER, Esq. 1001 Connecticut Avenue, Washing- 
ton, D. C., appearing for the 
charging party. 


* 
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MR. GUTMAN: You will notice from the Exhibit that certification 
of the Union took place on October 5, 1961. In January of '63, a charge 
was filed by Union in Case No. 5-CA-2344; now that charge alleged a 
refusal to bargain. That case went to a hearing, and I'll ask the Examiner 


to take notice of that case. You will find that in that case, it was found 
that respondent's overall - and I am quoting from the decision - "course 
of conduct was violative of 8(a)5."" That case, prior to the time that case 
was tried, the parties has ceased negotiations. Negotiations stopped in 
November, 1962. ! 
TRIAL EXAMINER: Because of impasse? 
MR. GUTMAN: That was an overall course of bargaining 8(a)5, in 


the original case. 
TRIAL EXAMINER; Yes. 
MR. GUTMAN;: Prior to the time the hearing was held in that case, 
the parties had ceased negotiations; as I mentioned, they ceased nego- 
tiations in November of 1962. In September of 1963, the Trial Examiner's 


decision was rendered in the earlier case. Not long thereafter, the par- 
ties resumed negotiations; now what we are litigating here today con- 
cerned events which took place subsequent to the Trial Examiner's De- 
cision in Case 5-CA-2344. The events which took place after the nego- 
tiations resumed. As it will be developed by the testimony, the nego- 
tiations resumed in October of '63, 
TRIAL EXAMINER: What you are litigating here is the offense 
occurring after the Trial Examiner's Decision and before the en- 
forcement decree? | 
MR. GUTMAN: No; not before the enforcement of the - the en- 
forcement decree; there were events that took place before the time 
negotiations resumed, which is what testimony will show was October 20, 
1963; down to the date of the last negotiation session between |the par- 
ties, which was as late as September 10, 1964. There was conduct on 
the part of respondent during that period of time which we sai in 
this Complaint was violative of 8(5). 
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TRIAL EXAMINER: Assuming that you were right; that it was 
violative of 8(5), part of it would be covered by the Court of Appeals 


Decree. 

MR, GUTMAN: No; this is new conduct, conduct that did not take 
place - let me reword this; let me put it this way. It was conduct that 
was not dealt with in the prior Decision; conduct that has occurred since 
the prior Decision. 

TRIAL EXAMINER: What did the Court of Appeals decree; didn't 
they enjoin bad faith bargaining? 

MR. GUTMAN: Yes. 

TRIAL EXAMINER: And what you have here now is allegedly bad 
faith bargaining ? 

MR, GUTMAN: Oh; yes. 

TRIAL EXAMINER: Well, why would it be covered by the decree 
if it occurred after the decree ? 

MR, GUTMAN: Excuse me? 

TRIAL EXAMINER: Why would it not be covered by the decree, if 
it occurred after the decree? 

MR. GUTMAN:. The decree covers conduct - well, the decree re- 
lates to a decision concerning conduct which occurred prior to the dates 
that we are going to be considering in this case. 

TRIAL EXAMINER: I don't follow you. 

MR. ANKER: May I be heard on that, sir? 

TRIAL EXAMINER: Let counsel finish; maybe he can straighten me 
out. My understanding, the Court of Appeals enters a decree of bad faith 
bargaining even though the precise conduct which constituted that bad 
faith bargaining may not be repeated in the precise form. If you have, 
in fact, bad faith bargaining, subsequent to the decree, why isn't it a 
contemptive decree. 

MR. GUTMAN: All I can tell you on that is that it is conduct that 


occurred since the last hearing, since the decision of the last case. 


* * * * * 
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MR. GUTMAN: Well, the Board's decision - the Trial Examiner's 


decision was in September of '63, and parties resumed bargaining in 
October of '63. The conduct that we have alleged as being in violation 
of the Act in this case was not dealt with in the earlier case. | 
TRIAL EXAMINER: What was the conduct, briefly, in the other 
case? 
MR, GUTMAN: In the earlier case, we alleged overall bad faith; 
there is evidence of that; we showed dilatory tactics on the part of the 


company; we showed unilateral action taken on the part of the company; 
we showed a refusal to grant an arbitration clause ultimatelyjon the no- 
strike clause; and on these things, it was determined - | 

TRIAL EXAMINER: The Board and the Court found that these 


postions were taken in bad faith. 
| 


* * * * * 


| 

TRIAL EXAMINER: All right. Mr. Gutman, I want to ask you, what 
do you conceive to be the issue here ? | 

MR. GUTMAN: Again, we are alleging that the Respondent's entire 
course of conduct, since the Trial Examiner's Decision in an earlier 
case, is there is evidence of bad faith in violation of the 8(5); specifically, 
we are contending that the respondent's refusal to grant a check- off in 
the context of this case, it is in violation of 8(a)5; now among the things 
that I should point out to you, when I speak of the context of this case, 
there will be developed that respondent has adamantly refused to grant a 
check- off clause to the union; however, they do and have been for a 

number of years, check off from employees' pay such items as 
United Fund and United States Savings Bond, Insurance on coverage of 
defendants, a fund which they call a Good Neighbor Fund, and one other 


item. 


TRIAL EXAMINER: Am I correct in assuming, by your statement, 
| 


that the sole issue before us in this case is whether or not respondent's 
refusal to grant the union's demand for check-off is evidence of bad faith? 
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MR, GUTMAN:| In this case, in the context of the bargaining of 


this case, yes. 

TRIAL EXAMINER: What else; is there anything else that bears 
on the answer to that question? 

MR. GUTMAN:: Just as course of conduct, since they resumed 
negotiations in October '63. 

TRIAL EXAMINER: Then we will have to go through all the bar- 
gaining sessions ? 

MR. GUTMAN: It will be very paintess and brief. 

TRIAL EXAMINER: Are they pretty well admitted? 

MR. GUTMAN: I think in the main the evidence will be uncontro- 
verted. 

TRIAL EXAMINER: Well, if that's true, can't you draft a stipula- 
tion? 

MR, JENKINS: I didn't hear that last, sir. 

TRIAL EXAMINER, Why can't you draft a stipulation, if its going 
to be conceded ? 

MR. GUTMAN: We prefer to put it on testimony. We want to have 
a record, some record of the negotiations, since negotiations resumed in 
October, 1963, and I don't think we can adequately do that in a stipulation; 
and we are very concerned with the issue, will not be solely - we don't 
want - we are not alleging a per se violation in the granting of the check- 
off. 

TRIAL EXAMINER: I take it then that you concede that a refusal 
to grant a check-off ordinarily would not be standing alone an 8(5) vio- 
lation, not a per se violation? 

MR. GUTMAN; We don't want this case decided on on that basis; 
we want this case decided on on the basis of - or in the context of this 
case, we want all the bargaining to be considered, and we want the de- 


cision in the earlier case considered, and particularly, of course, we 


want what we considered disparate treatment considered. 
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TRIAL EXAMINER: I would like to know what you are contending; 
do you contend that an employer's adamant refusal to grant aicheck- off 
is, per se, in violation of 8(a)5? ! 
MR. GUTMAN: No. 

TRIAL EXAMINER: All right; for the purpose of this eneee any- 


how, you concede that that would not be? 


MR. GUTMAN: You are just asking me a question, something 
completely unrelated to this case, and if you and I sat down ud dis- 
cussed it, I would have to say no, that is not a per se violation; but it 
doesn't all relate to this case. | 

TRIAL EXAMINER: What then, in your view makes it ajviolation 
in this case? | 

MR. GUTMAN: Several things. One is the history of overall bad 
faith in its negotiations, which not only preceded the Trial Examiner's 
Decision, but has been the pattern since the Trial Examiner's Decision, 
and further, and of great importance is the fact that the company does 
check-off other items; they'll check off for United Fund, they will check 


off United States Savings Bonds; they will even check off for a Good 


Neighbor Fund, which, incidentally, was administered by an employee 
committee, which was elected by the employees. If they will check for 
those things, and refuse the check-off for union dues, then it appears 
that they are not motivated on legitimate grounds. 
TRIAL EXAMINER: Suppose the company took the view that col- 
lecting union dues was the union's business, would not be its agent for 
that purpose. | 
MR. GUTMAN: If that was its position, it might be one on which 


they could sustain a dismissal of this case; but it appears in light of 

their other conduct, that that isn't why. | 
TRIAL EXAMINER: What is their other conduct? 
MR, GUTMAN: They will check-off the United Fund; now that's not 

employee business; that's not company business. They will check off 


for insurance; that's not company business. They say that they are not 
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going to grant check-off because that's not company business, that's 
union business; well, they check off other items; they aren't company 
business. Excuse me, that aren't company business; they are, that's 
business of outsiders. That shows an illegal motive on their part. 

TRIAL EXAMINER: This insurance that they check off; as you say, 
is this insurance that the employees buy on the outside, and not company 
sponsored ? 

MR, GUTMAN: As I understand, the company pays for employees 
coverage and the employees pay for dependents coverage. 

TRIAL EXAMINER: So then it is entwined, isn't it? 

MR, GUTMAN: Excuse me? 

TRIAL EXAMINER: Its entwined. 

MR. GUTMAN: The coverage that they are buying is related to 
some coverage that the company gives employees; that's my under- 
standing. We think the evidence of the company's checking off for pur- 
poses, other purposes, shows that they weren't properly motivated and 
shows their bad faith in refusing check-off of union dues. 

TRIAL EXAMINER: Is that the only basis for which you infer bad 
faith, or are there other circumstances ? 

MR, GUTMAN: Well, the other circumstances are the prior case 
and certain events which have taken place since the prior case. 

TRIAL EXAMINER: What other certain events? 

MR, GUTMAN: Refusal to make any concession, and more impor- 
tantly, in the first case, as I mentioned before, it was litigated that 
company's refusal to grant arbitration, it was found that this waa not 
only evidence of bad faith, the Trial Examiner found that this in iteelf 
was a violation of 8(a)5; but be that aa it may. 

TRIAL EXAMINER: What Trial Examiner heard it? 

MR, GUTMAN: Raymond Donavan. The employer then atated - 
the Trial Examiner's Recommended Order and the notice that was sub- 
sequently posted, contained a broad bargaining order. The parties began 


| 
| 
| 
it | 
meeting in October of '63, and they subsequently met 20 times until the 
employer finally gave up its insistence on the no-strike clause; and 20 
times, the Board ordered, the Board order and a decree was in between, 
I might point out. Now, we feel that this is evidence of their bad faith 
approach to bargaining. 
TRIAL EXAMINER: You don't think that was just simply hard 
bar gaining ? | 
MR. GUTMAN: They were ordered to bargain in good faith by the 
Trial Examiner in September of 1963. They said they would. The Trial 


Examiner's decision stated that the company's refusal to grant an arbi- 


tration clause while insisting on a no-strike clause was a violation of 
8(a)5; the company knew that this was the position being pushed for by 
the Labor Board; the company then proceeded to invite the union to 


meet again; they met 20 times, and the 20th time, after we finally got 
the Board decree, they felt they either had to, or face mare serious 
penalties. They exceeded and dropped their insistence on a nl - strike 
clause; and we feel that this is a further indication of the mood in which 
they approached the bargaining table; and the general bad faith that was 
exhibited in their approach, and consider that in relation to the problem 
that we are now facing with the check- off. 

TRIAL EXAMINER: You think that's evidence of bad faith, rather 
than hard bargaining ? 

MR, GUTMAN: That's our position. | 

* * * * * 

MR. JENKINS: May I say one thing on that, sir; we willlagree that 
perhaps our refusal to grant the check-off clause has been harrassment 
of the International Union. We do not think it has been harrassment or 
coercion on the individual employees. 

TRIAL EXAMINER: Counsel, I'm interested in the question of 
refusal to bargain; confine your remarks, if you confine your 
to that, I think we will get along faster. 


remarks 
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MR, JENKINS: | The only remarks we have on that, sir, is that we 
have refused to grant check-off. 

TRIAL EXAMINER: That's admitted? 

MR. JENKINS: Yes, sir. 

* * * 
BRUCE BLOODWORTH 
was called as a witness by and on behalf of counsel for General Counsel 
and having first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Gutman) Give your address, Mr. Bloodworth. 

TRIAL EXAMINER: Just a minute; I can't see the witness. All 
right. 

THE WITNESS: Post Office Box 5544, Roanoke, Virginia. 

Q. (By Mr. Gutman) You are representative for the United Steel 
Workers? A. Yes. 

Q. The charging party in this case? A. Yes. 

Q. Right? A. Right. 

Q. And in that position, you participated in contract negotiations 
with H. K. Porter Company? A. Ihave. 

Q. You testified in the hearing which we referred to, in a preceding 
case of H. K. Porter? A. I did. 

Q. Let me direct your attention to the period immediately following 


the Trial Examiner's Decision on that case, which according to Chronol- 


ogy which we submitted was on September 20, 1963; at that time, what 
was the status in regard to contract negotiations, were you meeting or 
not meeting - whenithe Trial Examiner's Decision came out now ? 
A, On the first case, you are talking about ? 

Q. Yes. A. No, we weren't meeting. 

Q. You testified in that earlier hearing that the last time that you 
had met prior to that hearing was November 27, 1962, do you recall 
that? A. Yes. 
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Q. Is that correct? A. Yes. 
Q. Tell us what happened with regard to contract negotiations after 


the Trial Examiner's Decision in the earlier case? A. We were notified 
by the company that they were ready to begin the negotiations, and some 
time in August, I believe, we received a letter from the company, stating 


that we would set up dates to begin negotiations again. 
Q. Wait a minute; the Trial Examiner's Decision was September 20, 
1963, so it couldn't have been August. A. Could I look at my notes; its 
been a long time. | 
Q. Yes. A. October the 10th, we received the letter, 1963. 
TRIAL EXAMINER: Had you been in communication with the com- 
pany between September 20th, and October 10th? | 
THE WITNESS: No. | 
TRIAL EXAMINER: Anything about this matter? | 


THE WITNESS: Not until the Trial Examiner's Decision came down. 
* * * * * 


Q. (By Mr. Gutman) After receiving that letter, the parties started 
meeting again? A. Yes. | 

Q. On my instructions, did you go through your notes and prepare a 
list of the dates on which the parties met, following the Trial Examiner's 
Decision in that earlier case? A. Yes. | 

Q. I hand you what has been marked as General Counsel's Exhibit 
3 for identification, and ask you if this is the list that you prepared. 
A. Yes. | 

Q. And that list shows the dates on which negotiation sessions were 
held between October 23, 1963 down to date? A. Yes. 

Q. Okay. I'll offer GC-3. 

TRIAL EXAMINER: Is this offerred? 

MR. GUTMAN: Yes. 

TRIAL EXAMINER: Any objections? 

MR. JENKINS: The same objection; I assume it to be correct, 
subject to verification at a later date; we have no objections to it being 
entered. 
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TRIAL EXAMINER: When can you check it? 

MR. JENKINS: We are attempting to now, sir. 

TRIAL EXAMINER: I'll withhold ruling on it until you tell me 
you've had an opportunity to check it. 

MR. GUTMAN: Whether or not it is accurate is no basis for objec- 
ting. I believe it is testimony from the witness - let me add this -- 

MR. JENKINS: Mr. Examiner, we agree that there have been a 
number of meetings, and these are probably the dates or the approximate 
dates on which they were held. 

MR. GUTMAN: Okay; can we get back? 

TRIAL EXAMINER: Go ahead. 

MR, GUTMAN: Now, this Exhibit No. 3, it shows that you met 21 
times between October 23, 1963 and September 10, 1964. Now, during 
that period, has an agreement been reached on the terms of the contract ? 

THE WITNESS: No. 

Q. (By Mr. Gutman) Tell us, briefly, as of September 10th, the 
date of the last meeting -- 

TRIAL EXAMINER: '64? 

MR. GUTMAN: ‘64. 

Q. (By Mr. Gutman) What are the issues on which the union is seek- 
ing some agreement, before it will consider a contract? A. Since 
August 25th, you mean? 

Q. No. As of the present time, as of the date of the last meeting, 

September 10, 1964, what are the items keeping the parties apart? 
A. Well, there was -- 

TRIAL EXAMINER: Suppose you tell me this; what are the items 
that are still under discussion and unresolved ? 

THE WITNESS: Check-off; we just -- 

TRIAL EXAMINER: Check-off of union dues? 

THE WITNESS; That's right. And wages, insurance -- 

TRIAL EXAMINER: What kind of insurance? Health insurance, life 


insurance ? 
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THE WITNESS: Health insurance. 

TRIAL EXAMINER: All right. | 

THE WITNESS: And of course, wages comprise a numbe! 
things such as incentive, holidays, shift differentials, and things like 
that. 

* * * * 

Q. (By Mr. Gutman) Mr. Bloodworth, let me ask this question, 
and I'll preface it with this remark. In the Trial Examiner's Decision 
in the earlier case, it was found that the employer had unilatefally 
changed its insurance coverage by adding a fifty dollar deductible 
feature; are you familiar with that? A. Yes. | 

Q. What has been the union's position with respect to bargaining 


on the insurance item, since that decision? A. We are asked’ many 

times that they take this fifty dollar deductible off and put it back the 
way it was originally; and we would be willing to live with it, for 

the duration of one contract time. 


Q. And the employer's position was? A. No. | 


Q. When parties began meeting in October of 1963, how many items 
were there that the union was demanding; before they would agree toa 
contract? A. Fourteen. 

Q. Your testimony is that they are now demanding three? A. Well, 
actually, it covers a number of things. | 

Q. What's happening to those issues that you didn't refer to in your 
testimony earlier? A. Inthe hopes of getting an agreement, the union 
gradually held twenty meetings, and dropped all those demands except 
those I mentioned. 


Q. In the earlier case, there was alleged that during the hegotia- 
tions, or leading up to that case, that respondent had been insisting on 
the inclusion of the no-strike clause in a contract, and had refused to 
grant an arbitration; do you recall that? A. Yes, sir. 
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Q. What has been the company's position on this item, sir? Since 
1963. A. Up until August 25, 1964, they were adamant on this and 

refused to budge either way on it. 

Q. What happened on August 25, 1964? A. They agreed to with- 
draw their demand for a no-strike clause, and also refused arbitration. 
TRIAL EXAMINER: You mean they withdrew their position on 

arbitration? 

THE WITNESS: A no-strike clause; they still refused to give arbi- 
tration. 

Q. (By Mr. Gutman) But they dropped their demand for the no- 
strike clause, is that right? A. That's right. 

Q. How many times was this discussed in the 20 meetings up to 
that point? A. I would say every time. 

Q. And what reason, if any, was given by the company for refusing 
to grant an arbitration clause? A. They said that they would not have a 
third person coming in and settling any disputes. 

cd * * * * 

Q. (By Mr. Gutman) I ask you whether the company's position on 
this arbitration - no-strike item was the same or different? A. The 
same. 

Q. It was the same from October '63 until August of '64 as it was 
prior to the first hearing? A. That's right. 

Q. Now you stated that your demands keeping the parties apart 
now are basically wages, insurance, and check-off; now, what's the 
union's demand on check-off? A. Well, we have repeatedly asked the 
company to check off dues, and of course, they have repeatedly refused. 


In the negotiations, numerous times, we have offered -- 


Q. Let me ask you a question, first. What has been the reason, if 


any, given by the company for refusing? A. That said that it was the 


union's business, not theirs. 


17 


Q. How often has that subject been discussed? A. I would say 
every meeting. | 

Q. Now, did the union suggest any alternative proposals? A. Yes, 
on a number of occasions, we asked the company to give us the privilege 
of having our financial secretary get in a niche somewhere and collect 
dues during lunch hour and before and after work. They refused to do 
that; we asked that our shop stewards be allowed to collect dues during 
lunch periods and before and after the work hours, and they refused to 
do that. 

Q. Did you specify what type of areas this collection would be made? 


A. Well, anywhere where people were gathered, eating lunch, or when 
they were coming into work or after they were finished work. 

Q. And what was the company's reaction on that, and their answer ? 

A. It was still the same. That they would not do it. | 

Q. And did they give any reason other than the reasons stated be- 
fore? A. No. | 

Q. How many employees are in the unit that you represent, Mr. 
Bloodworth? A. At the time of the election, I believe 302. | 

Q. And at the present time; do you know how many there are? 
A. Well, I would say approximately the same, or maybe a few more. 
I'm not sure. | 

Q. How often does your union collect dues? A. Once a month. 

Q. Does your union maintain an office in the Danville area? A. No. 

Q. You have no clerical staff in the Danville area? A. No. 

TRIAL EXAMINER: Where is the closest office? | 

THE WITNESS: What? 

TRIAL EXAMINER: Where is the closest office? 

THE WITNESS: Roanoke, Virginia. 

TRIAL EXAMINER: And that's how far ? 

THE WITNESS: About 85 miles, I guess, approximately. 


| 
| 
Q. (By Mr. Gutman) Over how large a geographical area! -I'm 


speaking of the radius from Danville - do the employees of the unit 
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live? A, I'm not positive, but I would say 35 to 40 miles. 
Q. Now if you werent able - well, let me ask you this; are you 
at the present time collecting dues? A, No. 

Q. If you would collect dues without a check- off, how would you 
go about it? A. Well, we would either have to have our shop stewards 
call on people at home, or we would have to set up an office in Danville 
here, and maintain a staff there. 

* * * * * 

Q. (By Mr. Anker) How many employees are there in this unit, 
approximately? A. You mean -- 

Q. Inthe H, K, Porter plant. A, At the time of the election, 302, 
I believe, were eligible to vote; but I would not know exactly; there 
might be a few more or a few less at the present time; I'm not sure. 

Q. Under the present dues structure of the Steel Workers Union, 
would the dues paid by that number of people be sufficient to support a 
full-time office staff in Danville, Virginia? A, It would not. 

Q. How long have you been a union representative? A. A 
little over 18 years. 

Q. On the basis of your experience, in that capacity, would you 
say that there is any feasible way for a union in the situation of this 


local union to collect dues other than by check-off or at the plant? 
A. I would think not. j 


* * * * * 


CROSS EXAMINATION 

Q. (By Mr. Jenkins) You just answered the previous question; 
wouldn't it be possible for them to mail their dues into you? A, I 
suppose it would. 

Q. Wouldn't it be possible for payment to local meetings that 
you have each month? A, I suppose it would. 

Q. Isn't it true that the Local maintains a mailing address at 
least, if not a full office, here in town? 

TRIAL EXAMINER: In town, you mean in Danville? 

MR, JENKINS: Yes. 
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THE WITNESS: Repeat the question please. I can't hear you. 

. (By Mr. Jenkins) I'm sorry. I said, isn't it true that the Local 
maintains a mailing address, if not a complete office, here in Danville? 
A. We have the cards that people have signed to join the union; 
that's the only thing that we have. 

TRIAL EXAMINER: The question is, is there a ee rarer 
if I wanted to send a letter to the union here in Danville, is there an 
address where I could send it? | 

THE WITNESS: We have one man who receives the mail, 

TRIAL EXAMINER: There is an address to which I could send 
it? | 

THE WITNESS: Yes, sir. | 

TRIAL EXAMINER: All right. | 

Q. (By Mr. Jenkins) There are files maintained in that office, are 
there not? A. What? 

Q. There are files maintainted at that office? A. Which address? 

Q. The address that you just stated. A. Its a man's private home. 

Q. But he is an elected officer of the Local? A. That's right. 

Q. And a part of his duties is to maintain the records and the files 
of the Local? A. Yes. | 

Q. What's the amount of the monthly union dues? A. Five dollars. 


Q. What's your initiation fee for this Local? A. None. 
* * * * | * 


| 
Q. You have made no attempt to collect union dues at all? A. Its 


a policy of our union that there will be no dues collected until such time 
as people have a contract and are working under it. 
Q. Are you telling me that you will not sign a contract eles the 
union dues check-off clause in it? A. No, I didn't say that. I'said we do 
not collect dues from any group of people until after they have acquired 


a contract and are working under it. 
* * 7 


20 


Q. (By Mr. Jenkins) Did you, or did Mr. Jennings, in your pres- 
ence in any of the collective bargaining sessions, ever notify the com- 
pany that it was against company policy to sign a contract or labor 
agreement without a check-off clause init? A. Ihave never been 
instructed by the International that they would not sign one without 
a check-off. In my experience over the years, I have signed agree- 
ments without a check-off. 

* * * * 

Q. (By Mr. Jenkins) Or was it told in his presence by Mr. 
Jennings? A, Idon't remember such a statement, 

TRIAL EXAMINER: In other words, you didn't make such a state- 
ment; and so far as you know, no one else made it? 

THE WITNESS: What? 

TRIAL EXAMINER: I say you didn't make the statement, and as 
far as you know -- 

THE WITNESS: Icertainly didn't make such a statement. 

Q. (By Mr. Jenkins) Will you sign an agreement with H. K. Porter 
Company without a check-off clause in it? A. That all depends on all 
the other things. 


Q. Did you participate in a union company negotiation meeting on 
August 11, 1964? You already testified that you have - I'm sorry, 

MR. GUTMAN: I believe the testimony shows the meetings listed 
on General Counsel's 3 were the meetings that were held; there's no 


testimony that Mr. Bloodworth attended every one of those. I would 
be willing to stipulate that he attended all but numbers 17, 18, 19 and 
20. 
TRIAL EXAMINER: Let the witness answer the question, please. 
MR. GUTMAN: The reason I interjected that is that I discussed 
it with the witness; his notes are rather voluminous. 
THE WITNESS: I did not attend 7-2-64, 7-28-64, 8-11-64, and 
8-25-64. 
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TRIAL EXAMINER: All other meetings listed on what is 
Counsel's Exhibit 3, you did attend? | 

THE WITNESS: That's right. 

MR. JENKINS: Excuse me a moment. 

TRIAL EXAMINER: All right. 

MR, JENKINS: May I continue? 

TRIAL EXAMINER: Go ahead. | 

Q. (By Mr. Jenkins) Mr. Bloodworth, to go back to this question 
of the 20 meetings which were held to resolve the other items, the 
question of the arbitration and the no-strike clause, wasn't it the 
union's position that if the company would give up its demand in regard 
to the no- strike clause, that the union would give up its demand in re- 
gards to arbitration? A. I never made such a proposition. 

Q. Was that ever made by Mr. Jennings? A. Not to my knowledge. 

Q. And you made no such statement in the previous hearing, that 


that was the union's position? A. Not to my knowledge. 
Q. To your knowledge and your belief, has the question regarding 


arbitration and a no- strike clause been satisfactorily resolved between 
| 


the parties? A. Repeat that, will you please, sir? 
Q. I said to your knowledge and belief, has the question of the no- 
strike clause and the arbitration clause been satisfactorily repolved by 
the parties. A. Not satisfactorily; but we have agreed. | 
Q. Its no longer an issue? A. No. | 
Q. Fine; that's all I have. 
TRIAL EXAMINER: That matter has been resolved? 
THE WITNESS: It has been resolved; but not to our satisfaction. 
TRIAL EXAMINER: Whether or not its to your satisfaction or not, 
it has been resolved? | 
THE WITNESS: That's right; it has. | 
TRIAL EXAMINER: Any redirect? | 
MR. GUTMAN: Yes, sir. 
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REDIRECT EXAMINATION 

Q. (By Mr. Gutman) When you say that it has been resolved to your 
satisfaction; you mean you dropped your demand for arbitration? 
A. That's right. 

Q. And the reason you dropped your demand for arbitration is that 
they dropped their demand for no-strike? A. That's right. 

Q. Isn't it a fact that during all the negotiations you informed the 

company that if they would drop their demand for no-strike - all 
during the negotiations, you took the position that if the company would 


drop its demand for no- strike, you would drop your demand for arbitra- 


tion? A, That is right. 
* * * * * 

MR. GUTMAN: Well, let me ask this; I think the record should be 
straight on this. Mr. Jenkins did point out that there is a 
discrepancy, and in all fairness, I think the witness ought to be con- 
fronted with that right now and asked to explain; and if its true, that 
in response to a question from Mr. Jenkins on this matter of no-strike 
and arbitration, you gave somewhat a different answer, without any 
leading questions, tell us now, if you can, what the true situation is on 
your demands on the no-strike - arbitration issue? A. We had sat for 
some 50 meetings altogether, I guess, over three years, and the union 
was willing to do most anything to try to reach an agreement, and although, 
we had said at different times, if the company would drop their no-strike 
clause, we would drop the argument for arbitration: not that that's what 
we wanted, but because we wanted to try to reach an agreement. 

* * * * 
RECROSS EXAMINATION 

Q. (By Mr. Jenkins) Now that you have refreshed your memory 
in regards to the other matter, did you or did any member of your ne- 
gotiating committee, in your presence, ever notify the company nego- 
tiators that it was against the International policy to sign an agreement 
without a check-off clause init? A. I did not make such a statement, and 
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to my knowledge, I have not heard anyone say that. 

* * * * 

FURTHER REDIRECT EXAMINATION 

Q. (By Mr. Anker) Did you, Mr. Bloodworth, during these negotia- 

tions, didyou or did younot offer to sign an agreement with this company 
without the check-off clause? A. I believe at one time we offered to 


| 
sign an agreement with them, and waive the check- off clause for six 


months. 

Q. Did you offer to waive the check-off clause for more than six 
months, if you had some other method of collecting dues? A. | Oh, yes. 
We made that proposition many times, | 
TRIAL EXAMINER: You mean these alternatives ? 
THE WITNESS: That's right. 


Q. (By Mr. Anker) Just so the record is clear, now; specifically, 


what proposition did you make; or let me ask it this way; specifically, 
what kind of a contract did you tell the company that you would be willing 
to sign without a check-off? A. If they would let us put our financial 
secretary into some spot in the plant during the lunch periods, or before 
and after working hours, to collect dues, and if they would not/do that, 
if they would let our shop stewards collect dues in the plant,on the 
property before and after work or during lunch periods. : 
Q. Mr. Jenkins asked you whether dues could not be collected by 
mail; you answered that the dues could be collected by mail. What's 
wrong with that system of dues collecting? A. I think it would be 
rather hap-hazard; it would entail a great deal of work. 
Q. Would you explain that ? | 
TRIAL EXAMINER: Counsel, what's the relevancy of this ? 
MR, ANKER: I think -- | 
TRIAL EXAMINER: Suppose it is more difficult for the ions 
suppose it makes it impossible for them to collect the dues, is that any 


reason, does that make bad faith on the part of the company ? 
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MR. ANKER: Yes, I think that is relevant for this reason; I think 
that, as Mr. Jenkins himself said, really the question is whether company 
refused to sign a check-off because it knew that this was a way of avoid- 
ing making an agreement with the union, and where you have all these 
factors which are present in this situation, it is perfectly apparent to 
the company as well as to the union that absence of the check-off at 
the plant, there can be no union here, and therefore, its impossible 
for the union to make an agreement. 

TRIAL EXAMINER: Well, I'm going to -- 

MR. ANKER: That was the other factors in the case. 

TRIAL EXAMINER: Iam going to let you complete your record, 
and I will permit you to make an argument, and try to persuade me; 

I'll tell you this, I'm not very persuaded at the moment. 

MR, ANKER: Let me ask you this question, Mr. Bloodworth, is it 
common in your knowledge for union members to pay dues before some- 
body specifically asks them to make payment ? 

MR, JENKINS: I object to that; I don't believe it bears on this 
case whatsoever; on what's done elsewhere. 

TRIAL EXAMINER: I think its irrelevant and immaterial; they 
haven't established any basic knowledge on the part of this witness. 

MR. ANKER: .All right; Ihave no further questions. 

(Witness excused.) 

MR. GUTMAN: Mr. Jones, will you take the stand, please. 

T. C, JONES 


was called as a witness by and on behalf of the counsel for General 


Counsel, and having been first duly sworn, was examined and testified 
as follows: 

MR. JENKINS: You are Mr. T. C. Jones, Talmadge Jones, T-a-l- 
m-a-d-g-e? 

THE WITNESS: Yes, sir. 
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DIRECT EXAMINATION 
Q. (By Mr. Gutman) Where do you live, Mr. Jones? A. 179 
Oakwood Circle, Danville, Virginia. 
Q. And you are the Plant Manager of H. K. Porter Company? 

A. Tam 
. The respondent in this case? A. Yes, sir. | 
| 


. How long have you been Plant Manager out there? A. February, 


. You are the top man at the Danville plant? A. I like to think 
| 


TRIAL EXAMINER: Well, are you or not? | 

THE WITNESS: Yes, sir. | 

Q. (By Mr. Gutman) I'll be right direct with you, Mr. Jones, does 
your company, or has your company in the past made any deductions 
from payroll, other than those required by law? A. Yes, sir. 

Q. Would you name what the purpose was for which thoge deduc- 
tions were made? A. We deduct Treasure Bonds. : 

Q. United States Savings Bonds? A. The United States| ‘Savings 
Bonds. We deduct dependents coverage on the insurance policy; we 
deduct -- | 

TRIAL EXAMINER: That's health insurance ? | 

THE WITNESS: Yes, sir. And we deduct a United Fund and Good 
Neighbor Fund. | 

TRIAL EXAMINER: I couldn't hear the last part of your answer; 


United Fund and what ? | 
THE WITNESS: And the Good Neighbor Fund, which we! quit over 


a year ago. 
(By Mr. Gutman) The United Fund? A. Is the local agency. 
Q. The local charitable drive that's held once a year? A. Yes, 
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Q. And you make deductions from employees' payrolls toward the 


contribution? A. Yes. 

Q. Now what is this Good Neighbor Fund that you referred to? 
A. The Good Neighbor fund that we had, used to be ten cents deducted, 
that the employee could designate to be deducted, and this was used 
when somebody passed away, to send flowers to the family of the be- 
reaved, or somebody in the hospital, to send flowers; or to make 
donations - like they made a donation to the Roman Eagle, the Masonic 
Home; or donations to the Danville Lifesaving Crew, or if they decided 
they wanted to have a picnic or a Christmas party, they used this fund. 

Q. Now there were many issues to which it could be used - the 
money in the Good Neighbor Fund. And its a fact that that fund was 
administered by an organization called the Employees' Activities Com- 
mittee, whose members were selected by their fellow employees, for 
a period of one year? A. Yes. 

Q. Is that correct? A. Yes, sir. 

Q. Would tell us how often these various deductions are made? 
A. Weekly. 

Q. They are on a weekly basis? A. That is the United Fund. 
The Bonds, the United States Savings Bonds, once a month; and insurance, 
once a month. 

Q. And how often was the Good Neighbor Fund collected? A. That 
was weekly then. It has been discontinued, you know. 

Q. Tell us when that was discontinued,. A. I think it was roughly 
a year ago. 

Q. About a year ago? A. Yes. 

Q. Were all these deductions authorized by employees? A. Yes, 


Q. Inwriting? A. Yes, sir. 
Q. They signed their statements and the company has the right 
to take off so much'a week or month or as the case may be, for the 


stated purpose? A. Yes, sir. 


* * 


Q. (By Mr. Gutman) One more question; do the re stubs 
which accompany your payroll checks; first of all - they are printed ? 
The payroll stubs are printed and they are attached to your payroll 
checks? A. Yes; its part of the check. | 

Q. Excuse me? A. Its part of the check | 

Q. And the contain a place for a Good Neighbor deduction? A. 
Yes. | 

@. Printed right on the form? A. Yes. That is used exclusively 
for United Fund. | 

Q. Now that's used for the United Fund? A. Yes, sir. 

Q. At one time it was used for both the Good Neighbor Fund and 
United Fund? A. Yes, sir. | 

Q. Does it also contain a space, a hospital deduction? A. Yes; 
you have one in front of you there. 

Q. And it shows that deduction? A. Yes, sir. 

Q. Mark this for GC- 4. 


* * * * 


Q. (By Mr. Gutman) I hand you what the reporter has marked 


for identification as General Counsel's Exhibit 4; is this one of your 
| 
| 


payroll stubs? A. Yes. 
* * * * | * 
Q. (By Mr. Anker) Mr. Jones, you were in the room when Mr. 
Bloodworth testified, were you not? <A. Yes, sir. | 
Q. His testimony was that the subject was discussed, the subject 
of check- off was discussed at almost all of your meetings; and the 
company's consistent position has been that you will not check’ off union 
dues, is that correct? A. That's correct. | 
Q. He also testified that the union offered to withdraw his re- 
quest for check-off, if the company were willing to agree to some kind 
of an arrangement, whereby the union could collect its dues in the 
plant, from employees during periods when they were not working ? 
A. That is correct. 
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Q. They made that offer? A. Yes, sir. 

Q. What was your position on that? A. My position is and was 
then that that's union business. 

Q. And therefore -- A. They could collect their own dues at 
their own meetings or at their offices. 

Q. Your position that you would not permit this on the plant 
grounds? A. Yes, sir. 

Q. You have never taken the position, have you, that there was 
any inconvenience to the company in checking off union dues? A. To 
the best of my knowledge, no, sir, we have not. 

Q. In point of fact, there would be no more inconvenience, would 
it, then checking off Savings Bonds or insurance coverage or United Fund 
contributions, or any other item? A. That's right. 

Q. As I understand your testimony, I want to get this clear, your 
sole reason for rejecting the demand for a check-off or for dues collec- 
tion in the plant was that this was union business? A. Right; this was 
union business, and the union should collect their own business; yes, 
sir. And I should have nothing to do with it. 

Q. Ihave no further questions. 

TRIAL EXAMINER: Do I understand correctly, Mr. Jones, that 
you were the company's chief negotiator at the bargaining sessions? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: And is it also correct that beginning with the 
first meeting on October 23, 1963, and down to the one on September 10, 
1964, you were present at each meeting? 

THE WITNESS: Yes, sir, I don't think I missed any. 

TRIAL EXAMINER: Go ahead. Cross examination. 

CROSS EXAMINATION 
Q. (Mr. Jenkins) Mr. Jones, has there been any other request 


for payroll deductions to be made from employees’ earnings which you 


have refused? A. Yes, sir. 
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Q. Would you name us a couple? A. Well, we have had requests 
to check off for churches; we have had requests to check off for granishee- 
ment; we have had requests for people that buy the product that we manu- 
facture in the plant when they buy, to check-off, which we have refused; 
and we have also had requests where they want to buy tools onjthe out- 
side to use to work in the plant, which we have refused. | 
Q. In the case of those, for buying tools outside or inside, that 
would be a deferred payment plan? A. Yes, sir. | 
Q. You mentioned deductions for churches; would you elaborate 


on what that was? A. They wanted to know if we would make a deduction 


for churches. 


Q. Ona weekly basis? A. I don't remember if it was a weekly or 


a monthly basis. 

Q. Would it be a regular deduction? | 
TRIAL EXAMINER: Did you say a deduction for insurance? 
THE WITNESS: Church. | 
TRIAL EXAMINER: Excuse me. 

Q. (By Mr. Jenkins) Religious institutions. 
TRIAL EXAMINER: I thought he said insurance. 
THE WITNESS: Sorry. | 


Q. (By Mr. Jenkins) Have you at any time refused to grant the 
union's demands for a check- off clause for the sole purpose of preventing 
the parties from reaching an agreement? A. No, sir, I have not. The 
check- off, it is union business, and I should have nothing to do/with it. 

Q. What is your position in regards to collection of union dues ? 

A. That the union should collect their own dues at their own meeting, 
away from company time, and away from company property. | 

TRIAL EXAMINER: What is your objection to a union official 
collecting it from employees at the lunch hour, or when coming to or 


leaving work ? 
| 
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THE WITNESS: I just think that I should not help the union 
collect their dues, and this is what I am doing, when I let them collect 
it on company property, when they can go right to their union meetings 
that they hold here and collect the dues at the regular meetings they have 
in town. 

TRIAL EXAMINER: Suppose they stationed someone at the street 
entrance of the plant, at the driveway at the plant; would you have an 
objection to that ? 

THE WITNESS: Well, I think they would be on State property; I 
don't know what the State would say about that. 

TRIAL EXAMINER: I say would you have an objection? 

THE WITNESS: It -- 

MR, JENKINS: Mr. Examiner, isn't that question directed to the 
witness one which he cannot actually answer until the situation comes 
up? Its a hypothetical one, I realize that local policy has to de developed 
to fit situations as they arise, so we can't - we have no pre-formed policy 
which we would bar them from doing that. 

TRIAL EXAMINER: I would rather have the witness answer, if 
you don't mind. 

MR. JENKINS: You were asking him a company-policy question. 

TRIAL EXAMINER: I asked him would he have any objection to 


MR, JENKINS: Oh, I'm sorry. 

THE WITNESS: The only objections I would have would be to 
collecting union dues on company property; if it was off company prop- 
erty, I don't see where I would have any say-so about that. 

TRIAL EXAMINER: All right; go ahead, sir. 


Q. (By Mr. Jenkins) Mr. Jones, did you participate in any meetings 


in which your union representative notified you that they would not sign 
a contract without a check-off clause in it; or some method of collecting 
dues, union dues? A. I was notified as to this, at one of the meetings, 
that it was against the policy of the United Steel Workers to sign a 


contract without check- off. 

Q. Who made that statement? A. Ted Jennings. 

TRIAL EXAMINER: Who made it? 

THE WITNESS: Mr. Ted Jennings. 

Q. (By Mr. Jenkins) Who is Mr. Jennings, please? A. 
International representative of the Steel Workers. 

Q. The United Steel Workers Union? A. Yes, sir. 

Q. Is he present inthe hearing room? A. Yes, sir. | 

Q. As I understand your testimony, the reason for refusing to grant 
check-off or collection of union dues, was that you were not going to aid 


and comfort the union, in the union business? A. Yes, sir, that's right. 


* * * * * 


REDIRECT EXAMINATION 
Q. (By Mr. Gutman) You don't deny that Mr. Jennings or Mr. 
Bloodworth offered any alternative proposals as far as the check- off 


dues was concerned? 
TRIAL EXAMINER: He admitted that. 
MR. GUTMAN: I have nothing further. | 
TRIAL EXAMINER: Anything further for the charging party? 
Q. (By Mr. Anker) Mr. Jones, is the collection of the United 
Fund contributions, in your opinion, company business? A. That's a 


pretty broad question. In other words, the company is always considered 
part of the community. | 
TRIAL EXAMINER: I'm sorry, sir, I can't hear you. 
THE WITNESS: I say the company is considered part of the com- 
munity and this is our participation of the company and the community, 
by collecting united funds. 
Q. (By Mr. Anker) And that would be your answer to the Savings 
Bonds? A. On the Savings Bonds, the Government requested us to 


help get money, and to deduct Savings Bonds on the payroll plan. 


Q. But you are not required; you are elected to? 
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TRIAL EXAMINER: Don't nod your head please; answer orally. 
THE WITNESS: Yes, sir. 


* * * * * 


Q. (By Mr. Anker) Is there a company policy, that is a policy of 
H. K. Porter Company, against the check-off of union dues? A. We do 


have some contracts at some of our plants that do have check-off, I do 
know that. 

Q. Is there, to your knowledge, a company policy against the check- 
off? A. Being a company policy, not that I know of. 

Q. Is there a company policy against the collection of union dues 
on company property. A. Not any that Iam aware of. 

Q. So your position on these matter is not dictated by company 
policy? A. That is correct. 

* * * * * 

Q. And you would also make the decision as to whether or not the 
union would be permitted to collect dues at the plant gate? A. Well, if 
it was off company property, I don't have any say-so about that. 

Q. But if it was on the edge of the company property, that would 
be your decision? A. Well, I can't make any decision affecting anybody 
else's property. 

TRIAL EXAMINER: Ican’t hear you, sir. 

THE WITNESS: I can't make any decision affecting anybody else's 
property. 

TRIAL EXAMINER: His question is that assuming that this is on 
company property, it may be at the very edge of it? 

THE WITNESS: I would object to it if it was on company property, 
yes, sir. 

TRIAL EXAMINER: That would be your decision? 

THE WITNESS: Yes, sir. 


* * 
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MR. GUTMAN: That's what the case now is down to, true, but 
remember this, Mr. Bloodworth has testified, and Jenkins asked him 
well, itsn't it a fact that you or someone in your presence said that the 
union wouldn't sign a contract without a check-off; that was a big point, 
they knew that. I have since found out Mr. Bloodworth wasn't familiar 
with - he couldn't recall whether that was said, but I since checked with 
the other gentlemen, Mr. Jennings, and in fact, that's what happened. 

TRIAL EXAMINER: Now, you are going astray. : 

MR. GUTMAN: True; but I just want to point out to you that the 
company knew this union was interested to the point that they might not 
even get together and agree to a contract unless there was check- off or 
some form of dues collection available to them. And this company sat 
down there with the express purpose of we're going to bargain to death, 
and we're going to try to make it look like we are doing our duty under 
the job and under the law; there's no question; it seems that the infer- 
ence is reasonable; that they sat down with the purpose of violating the 


law, rather than living under it. 

* * * * To 

MR, JENKINS: We agree that that's the turning point of the case, 
yes, sir. We point out, now, sir, that elsewhere, in H. K. Porter and 
elsewhere in industry, there are contracts that have union dues check- 
offs; those of which I am personally familiar arrived, the check-off 
clause was put in the contract because of economic pressures put on 
the bargaining by the union. | 

TRIAL EXAMINER: Iam confined to this record, and Ihave to 
confine you to the record. Its in the record that there are other contracts 
with the H. K. Porter Company that have union check- off provisions; 

and there is noting in the record as to why they have. | 

MR. JENKINS: What I was going to say is this, that the proper 
relief and the proper manner for the union to press their demand against 


the hard bargaining of the company is by use of their economic pressures, 
| 
| 
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and not by coming to the Board and asking the Board to grant them union 
dues check-off. Its a subject that is mandatory for bargaining; it is not 
one - and counsel agrees - that we do not have to grant; if they feel 

that our reason for not doing is as they have stated, then they have 
economic pressures that they could put against, and use those economic 
pressures to change our opinion. 

TRIAL EXAMINER: They don't have to, though. 

MR, JENKINS: That, I think is debateable, sir, wehter they do 
or not; again, we get down to the turning point. 

TRIAL EXAMINER: I suppose economic pressure is a strike? 

MR, JENKINS: Yes, sir. 

TRIAL EXAMINER: They don't have to call a strike; if there's 
other ways -- 

MR. JENKINS: Well, that gets back again, as you say, to the 
turning point of this case; whether our sole purpose in denying check- 
off was to prevent a signing of an agreement, then we state our purpose 
was that we were not going to aid and comfort the International Union at 
this location. 

* * * * * 

MR, JENKINS: Well, sir, you stated just now that they have 
referred to certain facts; and okay, we agree that they have, to certain 
testimony, to certain proof. We say that their whole summation was not 
that these things bear out what they are saying, but that you should sur- 
mise and read behind these facts; we agreed to most of the testimony 
that was here; we would have stipulated everything. We do have check- 
off or deductions for payrolls for other things; we think that the fact 
that we have it has no bearing on whether or not we have to have a de- 


duction for union dues. The law requires -- 
TRIAL EXAMINER: Isn't the fact that you grant it in one place 
and not at another, I'm not saying that that’s controlling, but doesn't 


it have some evidentiary weight that this position was taken here for a 


purpose? 


| 
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MR, JENKINS: Well, certainly, and we have stated our purpose; 
we have stated it plainly here many times, that our purpose in denying 
check- off was that we were not going to aid and comfort the union; it 
had nothing to do with blocking; it had nothing to do with blocking reaching 
an agreement, sir. 
TRIAL EXAMINER: It has the same effect in every other plant 
we do have such an agreement. 
MR. JENKINS: Are we going into outside plants or not, sir, there 
again. | 
TRIAL EXAMINER: The record here shows that that provision 
does exist in contracts at other plants. | 
MR. JENKINS: It has been alleged that that provision is in other 
contracts, yes, sir. | 
TRIAL EXAMINER: Your witness, Mr. Jones, admitted that it 
does exist. Now, in those places where it exists, doesn't it have exactly 
the same effect that it would in this particular plant; it aids and abets the 
union in collecting of dues? | 
MR, JENKINS: And in - yes; and in those plants, we are forced 
to do it because of economic pressures of the union to grant them that 
clause; not because of any other reason. We took the same position here 
that we would not grant the union a check-off, that we would not let them 
have -- most of our contracts read that there will be no conduct of 


. . . | 
union business on company property, on company time. 


* * * * 
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Form NLRB-501 Form approved. 


(4-52) Budget Bureau No. 64-R001.4. 


UNITED STATES OF AMERICA 
National Labor Relations Board 


CHARGE AGAINST EMPLOYER 


Where a charge is filed by a labor organization, or an individual Do not write 
or group acting on its behalf, a complaint based upon such in this space 
charge will not be issued unless the charging party and any Asean. 
national or international labor organization of which it is an 5-CA-2785 
affiliate or constituent unit have complied with section 9(f), Date Filed 

and (h) of the National Labor Relations Act. 


ae = : - April 21, 1964 
INSTRUCTIONS: — File an original and 4 copies of this charge "Compliance 


with the NLRB regional director for the region in which the { status Checked 
alleged unfair labor practice occurred or is occurring. By: 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 


Name of No. of Workers 
Employer Employed 
H. K. Porter Co., Inc., Disston Division- Danville Works Approx 350 

Address of Establishment Nature of Employer's Business 

(Street and Number, ss zone (State whether manufacturing, mining, 

and State) construction, transportation, communica- 
tion, other public utility, wholesale or 
retail trade, service, etc., and give prin- 

DANVILLE, VIRGINIA cipal product or type of service rendered.) 


MANUFACTURING 


Case No. 


The above-named employer has engaged in and is engaging in unfair labor prac- 
tices within the meaning of section 8(a), subsections (1) and 

of the National Labor Relations Act, and these unfair labor practices are unfair 
labor practices affecting commerce within the meaning of the act. 


2. Basis of the Charge 


The employer, in bargaining with the union for a contract, has taken a firm 
and uncompromising position that it will not agree to deduct union dues from the 
wages of employees pursuant to voluntary authorizations signed by employees in 
accordance with applicable law. The employer has taken this position for the sole 
purpose of assuring that no agreement will be reached, and not because of any 
valid objection to such wage deductions. The employer has, in the past, made de- 
ductions from employees’ wages, pursuant to authorizations signed by the employ- 
ees, for all other purposes, including: contributions to the United Fund, purchase 
of United States Savings Bonds, payments of premiums on optional insurance 
coverage under the employee insurance program in effect at the plant, purchase 
of safety shoes, etc. In these circumstances, the employer's position with respect 
to the deduction of union dues constitutes bad faith bargaining in violation of the 
Act. 
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Form NLRB-501 (continued) (Page 2 of 2) 

| 

CHARGE AGAINST EMPLOYER 
(Continued) 


3. Full Name of Labor Organization, Including Local Name and Number, 
or Person Filing Charge 
United Steelworkers of America | 


4. Address (Street and number, city, zone, and State) Telephone No. 


c/o Feller, Bredhoff & Anker, 1001 Connecticut Ave, NW 737-5353 
Washington, D.C. 20036 


5. Full Name of National or International Labor Organization of Which 
It Is an Affiliate or Constituent Unit (To be filled in when charge is 
filed by a labor organization) 


6. Address of National or International, if any 
(Street and number, city, zone, and State) 


7. DECLARATION 


I declare that I have read the above charge and that the statements there- 
in are true to the best of my knowledge and belief. 


4/20/64 
(Date) (Title, if any) 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUN- 
ISHED BY FINE AND IMPRISONMENT (U.S. Code, Title 18, Section 80) 


U.S. GOVERNMENT PRINTING OFFICE 16-57600-4 
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GENERAL COUNSEL'S EXHIBIT 
NO. 1-C 


COMPLAINT 
AND NOTICE OF HEARING 


It having been charged by United Steelworkers of America, AFL- 
CIO (herein called the Union) that H. K. Porter Company, Inc., Disston 


Division - Danville Works (herein called Respondent) has been engaging 
in and is engaging in unfair labor practices affecting commerce as set 
forth and defined inthe National Labor Relations Act, as amended, 29 
U.S.C. 151, et seq. (herein called the Act), the General Counsel of the 
National Labor Relations Board (herein called the Board), on behalf of 
the Board, by the undersigned Regional Director, issues this complaint 
and notice of hearing pursuant to Section 10(b) of the Act and Section 
102.15 of the Board's Rules and Regulations, Series 8, as amended. 

I. 

A copy of the charge filed in this matter on April 21, 1964 was 
served on Respondent on or about April 21, 1964. 

Il. 

Respondent is, and at all times material herein has been, a corpo- 
ration duly organized under, and existing by virtue of, the laws of the 
State of Delaware and maintains a plant in Danville, Virginia, where it 
is engaged in the manufacture, sale and distribution of saws and other 
tools. Only the Danville plant is involved herein. 

Ill. 

During a representative 12 months’ period, Respondent, in the 
course and conduct of its business operations described in par. II above, 
sold and shipped finished products valued in excess of $50,000 from its 
Danville plant directly to points outside the Commonwealth of Virginia. 

IV. 
Respondent is, and at all times material herein has been, engaged 


in commerce within the meaning of Section 2, subsection (6), of the Act. 
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V. 

The Union is a labor organization within the meaning of Section 2, 

subsection (5), of the Act. . 
VI. 

All production and maintenance employees of Respondent employed 


at its Danville, Virginia plant, excluding office clerical employees, 
professional employees, guards and supervisors as defined in the Act, 
constitute a unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9, subsection (b), of the Act. | 
vu. | 

On September 27, 1961 a majority of the employees in the unit 
described in par. VI above, in a secret ballot election conducted under 
the supervision of the Regional Director for the Fifth Region of the 
National Labor Relations Board, in the matter of H. K. Porter Company, 
Inc., Case No. 5-RC-3572, designated and selected the Union as their 


representative for the purposes of collective bargaining with Respondent, 
and by virtue of Section 9, subsection (a), of the Act, at all times since 
that date has been and is now the exclusive representative of all the 
employees of Respondent in said unit for the purposes of collective bar- 


gaining with respect to rates of pay, wages, hours of employment or 
| 


other conditions of employment. On October 5, 1961 said Regional 

Director formally certified the Union as exclusive collective bargaining 

representative of the employees in said unit. ! 

VII. 
On or about October 5, 1961, and on various dates thereafter, while 

Respondent was engaged in the operations described above in pars. II, 

III and IV, the Union requested Respondent to bargain collectively with 

respect to rates of pay, wages, hours of employment and other (conditions 

of employment with the Union as exclusive representative of all the 

employees of Respondent in the unit described above in par. VI. 
IX. | 

Since on or about October 21, 1963, and at all times thereafter, 


Respondent did refuse and continues to refuse to bargain coliectively in 
| 
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good faith with the Union as the exclusive representative of all the 
employees of Respondent in the unit described in par. VI above, in that 
Respondent negotiated with the Union in bad faith and with no intention 
of entering into a final or binding collective bargaining agreement by, 
inter alia, adamantly rejecting the Union's proposal for a provision for 
the deduction of union dues upon the proper authorization and request of 
individual employees. 

X. 

Respondent, by its refusal to bargain collectively with the Union as 
described in par. IX above, as the exclusive representative of its 
employees in the unit set forth in par. VI above, did thereby engage in 
and is thereby engaging in unfair labor practices within the meaning of 
Section 8, subsection (a)(5), of the Act, and by said Acts and conduct did 
interfere with, restrain and coerce its employees, and is interfering 
with, restraining and coercing its employees in the exercise of the 
rights guaranteed in Section 7 of the Act, and did thereby engage in, and 
is thereby engaging in, unfair labor practices within the meaning of 
Section 8, subsection (a)(1), of the Act. 

XI. 

The activities of Respondent described in par. IX above, occurring 

in connection with the operations of Respondent described in pars. II, 
II and IV above, have a close, intimate and substantial relation to trade, 
traffic and commerce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free flow of com- 
merce, 
XII. 
The acts of Respondent described above constitute unfair labor prac- 


tices within the meaning of Section 8, subsections (a)(1) and (a)(5), and 
Section 2, subsections (6) and (7), of the Act. 

PLEASE TAKE NOTICE that on the 6th day of October 1964 at 10:00 
a.m. E.S.T. in the Federal Court Room, Post Office and Court House 


Building, Danville, Virginia, a hearing will be conducted before a duly 
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designated Trial Examiner of the National Labor Relations Board on the 
allegations set forth in the above complaint, at which time and place you 


will have the right to appear in person, or otherwise, and give testimony. 
You are further notified that, pursuant to Sections 102.20 and 102.21 
of the Board's Rules and Regulations, you shall file with the undersigned 
Regional Director, acting in this matter as agent of the National Labor 
Relations Board, an original and 4 copies of an answer to said complaint 
within 10 days from the service thereof and that, unless you do so, all 


of the allegations in the complaint shall be deemed to be admitted to be 
true and may be so found by the Board. 
Dated at Baltimore, Maryland this 10th day of August 1964, 


JOHN A, PENELLO 
Regional Director 
National Labor Relations Board 
Region Five 
707 N. Calvert St., Baltimore, Md. 


GENERAL COUNSEL'S EXHIBIT 
NO. 1-E 


ANSWER 
The Respondent, H. K. Porter Company, Inc., Disston Divisi 
Danville Works, without waiving its right to move for dismissal of this 
proceeding or to make such other Motions herein as it sees fit; Hereby 
answers the Complaint and says: | 
L 
The allegations of Paragraph I are admitted. 
I. 
The allegations of Paragraph II are admitted. 
Til. 
The allegations of Paragraph III are admitted. 
IV. 
The allegations of Paragraph IV are not admitted. 
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V. 
The allegations of Paragraph V are, upon information and belief, 


admitted. 
VI. 

It is admitted that the Regional Director for the Fifth Region of the 
National Labor Relations Board has heretofore prescribed and defined 
a unit appropriate for purposes of collective bargaining among the em- 
ployees of the Respondent at the Respondent’s Danville, Virginia, Plant. 
Except as herein admitted, the allegations of Paragraph VI are denied. 

VII. 

It is admitted that on or about September 27, 1961, a majority of 
the employees in the unit which had been prescribed and defined among 
the employees of the Respondent at the Respondent's Danvilie, Virginia, 
Plant, voted, in a secret ballot election conducted under the supervision 
of the Regional Director for the Fifth Region of the National Labor Rela~- 
tions Board, to be represented by the Union referred to in Paragraph 
VII of the Complaint as their representative for purposes of collective 
bargaining with the Respondent. It is further admitted that on or about 
October 5, 1961, the said Regional Director formailiy certified the Union 
as exclusive bargaining representative of such employees. Except as 
herein admitted, the allegations of Paragraph VII are denied. 

Vill. 

It is admitted that on or about October 5, 1961, while the Respondent 
was engaged in the operations prescribed in the Compiaint, the afore- 
said Union requested the Respondent to bargain collectively with said 
Union, as exclusive representative of the employees in the aforesaid 
bargaining unit, regarding wages, hours of empioyment and other condi- 
tions of employment. Except as herein admitted, the allegations of 
Paragraph VIII are denied. 

IX. 
The allegations of Paragraph IX are denied. 
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X. 
The allegations of Paragraph X are denied. 
XI. 
The allegations of Paragraph XI are denied. 
XII. 
The allegations of Paragraph XII are denied. | 
WHEREFORE, having fully answered, the Respondent prays that 


this proceeding be dismissed. | 
/s/Blakeney, Alexander & Machen 
Blakeney, Alexander & Machen 


Attorneys for the Respondent 


GENERAL COUNSEL'S EXHIBIT 
NO. 2 


CHRONOLOGY 


. September 27, 1961 - Election in Case No. 5-RC-2572. 
. October 5, 1961 - Union certified by Board. 

. January 24,1963 - Charge filed by Union in Case No. 5-CA-2344, 
. April 22, 1963 - Complaint in Case No. 5-CA-2344, | 
. May 23, 1963 - Hearing in Case No. 5-CA-2344. 


. September 20, 1963 - Trial Examiner's Decision in Case No. 5-CA- 
2344. 


. April 15, 1964 - Board Order in Case No. 5-CA- “2344, 
. April 21, 1964 - Charge filed herein. 


. July 17, 1964 - Decree of Fourth Circuit enforcing Board 
Order in Case No. 5-CA-2344, | 


. August 10, 1964 - Complaint issued herein. 
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GENERAL COUNSEL'S EXHIBIT 
NO. 3 


NEGOTIATION SESSIONS BETWEEN UNITED 
STEELWORKERS AND H. K. PORTER 
SINCE SEPTEMBER 20, 1963 


October 23, 1963 11. March 24, 1964 
October 29, 1963 12. April 7, 1964 
November 13, 1963 13. April 14, 1964 
November 26, 1963 14. April 28, 1964 
December 4, 1963 15. May 12, 1964 
January 8, 1964 16. June 3, 1964 
January 22, 1964 17. July 2, 1964 
February 11, 1964 18. July 28, 1964 
March 10, 1964 19. August 11, 1964 
March 11, 1964 20. August 25, 1964 
21. September 10, 1964 
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GENERAL COUNSEL'S EXHIBIT NO. 4 


no. 20773 H. K. PORTER COMPANY, INC. 


DISSTON DIVISION 
DANVILLE WORKS 
DANVILLE, VIRGINIA 
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TRIAL EXAMINER'S DECISION 


Statement of the Case 


This complaint 2/ under Section 10(b) of the National Labor Rela- 


tions Act (herein called the Act), charges that H. K. Porter Company, 
Inc., Disston Division, Danville Works (herein called Respondent or 
Company), since on or about October 21, 1963, violated Section 8(a)(5) of 
the Act by refusing to bargain with United Steelworkers of America, 
AFL-CIO (herein called the Union), the duly certified representative of 
Respondent's employees involved in this proceeding. The matter was 
duly heard before the undersigned Trial Examiner at Danville, Virginia, 
on October 6, 1964, with all parties represented and participating in 


the hearing. Full opportunity was afforded all parties to present perti- 
nent evidence, to examine and cross-examine witnesses, to argue orally 
on the record, and to submit briefs. Oral argument was presented and 
is included in the transcript of proceedings at the hearing. Additionally, 
a formal brief has been received from the Union and from Respondent, 
respectively, and further arguments in letter form have been received 


from the General Counsel. All arguments submitted as aforesaid, have 
| 


been duly considered. 
| 


Upon the entire record in the case and my observation of the 
witnesses, including their demeanor while testifying, I make the follow- 
ing: 

Findings of Fact 2/ 


I. The unfair labor practices alleged 
A. Background 


Following a secret ballot election, the Regional Director for the 
Fifth Region of the Board, on October 5, 1961, certified the Union as the 


bY Issued August 10, on a charge filed and served April 21. All dates 
mentioned are 1964, unless otherwise noted. 


2/ No issue of commerce or labor organization is presented.; The 
complaint alleges and the answer admits facts which adequately establish 
both elements. I find the facts as pleaded. Likewise, no unit question is 
presented. The unit was fixed in the representation proceeding: and I 
find the same to be appropriate. 
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collective-bargaining representative of all production employees at 
Respondent's Danville, Virginia, plant, excluding office clerical 
employees, professional employees, guards and supervisors as defined 
in the Act. The unit comprises about 300 employees who live within a 
radius of 35 to 40 miles from Danville. The Union maintains no office 
in Danville, that area being serviced from the Union's office in Roanoke, 


a distance of about 85 miles. 


Following the certification, and through November 27, 1962, the 


parties had 28 bargaining sessions, but no agreement was reached. The 
chief negotiator for Respondent at the meetings was Plant Manager Jones. 
Based on charges filed by the Union, the Regional Director, on April 22, 
1963, issued a complaint charging Respondent with bad-faith bargaining 
during the aforementioned negotiations (Case No. 5-CA-2344). That com- 
plaint was heard before Trial Examiner Ramey Donovan on May 23, 1963, 
and his Decision issued September 20, 1963. He found that in the afore- 
mentioned negotiations, the main items that kept the parties apart were, 
in addition to money matters, Respondent's refusal to agree to (1) an 
arbitration provision although it insisted on a no-strike clause; and (2)a 
dues checkoff provision. Trial Examiner Donovan concluded that Respon- 
dent's position on the arbitration and no-strike provisions, and its uni- 
lateral changes in certain working conditions (which it had refused to 
grant to the Union), demonstrated that its bargaining during the afore- 
mentioned negotiations, was not in good faith. The Trial Examiner's Re- 
commended Order required Respondent to cease and desist from refusing 
to bargain with the Union; upon request to bargain with the Union, and to 
post appropriate notices. No exceptions having been filed, the Board, on 
April 15, 1964, adopted the Trial Examiner's Recommended Order. 4/ 


3/ 


— The uncontroverted testimony is to the effect that the Union's member- 
ship in the Danville;area does not justify the maintenance of an office in 
that area, but one of the Union's members employed by Respondent, main- 
tains some files and records at his home, and mail relating to the Union's 
business in Danville may be addressed to the home of that individual. 


4/ On July 17, 1964, the United States Court of Appeals for the Fourth 
Circuit entered a Decree summarily enforcing the Board's Order. 
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B. The current facts 


After issuance of Trial Examiner Donovan's Decision, Respondent 
and the Union resumed bargaining, the first meeting being held October 
23, 1963. Between that date and September 10, 1964, a total of 21 meet- 
ings were held, Bf but no agreement was reached. Plant Manager Jones 
was again Respondent's chief negotiator, attending all bargaining ses- 
sions on and after October 23, 1963. When bargaining negotiations were 
resumed, some 14 items were open and unresolved. During the negotia- 
tions which followed, each of the parties withdraw certain of its bargain- 
ing proposals. -/ so that upon adjournment of the final meeting on 
September 10, only 3 items remained unresolved. These were wages, 
health and life insurance, and checkoff. It is undisputed that checkoff 
was discussed at virtually each of the 21 meetings held after hegotiations 
were resumed on October 23, 1963, and that Respondent refused to grant 
the Union's request in that regard contending that the collection of union 
dues was the Union's business which Respondent should not foster or 
promote. In view of this position by Respondent, the Union's negotiator 
proposed, at several meetings, two alternatives, namely (1) that its 
financial secretary be given access to the plant for a given period of 
time when dues were due, with leave to contact the employees during the 
lunch period, or before or after work; or (2) that the Union's stewards 
be permitted to collect dues in the plant during nonworking hours. Both 
of these suggestions were rejected by Plant Manager Jones on the 
ground"... we are not going to aid and comfort the International Union 
at this location" and "I should not help the Union collect their idues, and 
this is what Iam doing when I let them collect it on company property NG 
| 


5/ The precise meeting dates were (1) October 23, 1963; (2) October 29, 
1963; (3) November 13, 1963; (4) November 26, 1963; (5) December 4, 
1963: (6) January 8; (7) January 22; (8) February 11; (9) March 10; 

(10) March 11; (11) "March 24; (12) ‘April % (13) April 14; (14) April 28; 
(15) May 12; (16) June 3; (17) "July 2; (18) July 28; (19) August | 11; 

(20) August 25; and (21) September 10; meetings 6 through 21 being in 
1964. Since September 10, no meetings have been held. 


8/ For example the Union withdrew its demand for arbitration, and 


Respondent withdrew its demand for a no-strike clause. 
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Jones admitted that his objection to the Union's demand for a 
checkoff, and the alternatives advanced by the Union, was not a matter 
of company policy, but was a decision made by him as manager of the 
one plant involved, and Respondent's chief negotiator; that in fact other 
plants of Respondent have union contracts containing a checkoff provi- 
sion, but claims that these came into existence because of the economic 
strength of the Union at the particular plant. Jones also admitted that 
his refusal to check off union dues was not based on inconvenience to 
Respondent; that it would be no more inconvenient than checking off for 
the purchase of U.S. Savings Bonds, dependents coverage under health 
insurance, United Givers Fund, and a Good Neighbor Fund, for which 
Respondent does deduct from its employee's wages when appropriately 
authorized. u/ 

Contentions and Concluding Findings 

There can be no doubt that check off is a mandatory subject of 

collective bargaining, and that with respect to such issue either party 


may bargain to an impasse provided such bargaining is in good-faith. 


N.L.R.B. v. Borg-Warner Corporation, 356 U.S. 342. And Section 8(d) of 


the Act provides that nothing therein shall be construed as requiring 
either party to agree to a proposal, or the making of a concession. But 
this statutory right to refuse to agree to a particular proposal or to make 
a concession, may not be used "as a cloak .. . to conceal a purposeful 
strategy to make bargaining futile or fail." N.L.R.B. v. Herman Suasage 
Co., 275 F. 2d 229, 232 (C.A. 5). In short, what is required is a good-faith 
approach to the issues between the parties with a serious intent to reach 
ultimate agreement on an acceptable common ground. N.L.R.B. v. 


Insurance Agents, 361 U.S. 477. 


v/ The Good Neighbor Fund was a weekly deduction of 10 cents to cover 


the expense of sending flowers to a sick fellow employee, donation to 
some charity, and other like matters. It was discontinued about a year 
prior to the hearing herein. 


| 
| 
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The narrow issue thus presented by this record, is whether, as 
the General Counsel contends, Respondent's position on the Union's 
demands for a check off was a mere device to frustrate agreement on 
a contract, or whether, as Respondent contends, it was merely engaging 
in "hard bargaining," with no intention of preventing an agreement. My 
careful consideration of the entire record convinces me that ‘Plant 
Manager Jones, Respondent's chief negotiator, took the position he did 
with respect to the check off issue, for the purpose of frustrating agree- 
ment with the Union, and hence engaged in bad-faith bargaining. I base 
this conclusion on the following factors: 


1. In the prior case Jones' surface bargaining, designed to 
frustrate agreement with the Union, except on the terms he adamantly 
insisted upon, was established. Indeed the excerpts from Jones' testi- 
mony in the prior case, quoted in Trial Examiner Donovan's Decision, 
clearly demonstrate his antiunion animus, and his attitude that the Union 
was an evil he was required by law to tolerate and deal with, but he 
would prevent it from having any more voice in the working conditions of 
the employees than he was required to permit, and would seize any op- 
portunity that presented itself to embarrass the Union in the sight of its 
employee members. Jones' demeanor while testifying in the |instant 
proceeding, convinced me that his attitude toward collective bargaining 
had not changed since he testified in the prior case. &/ 

2. Jones’ explanation for his refusal to agree to any of the Union's 
suggestions for the collection of its dues, namely, that he did not wish to 
give aid and comfort to the Union byassisting it in collecting /dues, if not 


actually a false reason, evidences an attitude inconsistent with the obliga- 


tion imposed upon an employer by the Act. The very act of bargaining 


SS SS 
| 
8/ I fully recognize that because an employer engaged in bad-faith 
bargaining in one set of negotiations, it does not necessarily follow that 
the employer's subsequent bargaining negotiations were conducted in 
bad faith. I merely hold that an employer's bad-faith bargaining in the 
prior negotiations is a factor to be considered, along with the other 
circumstances of the case, in determining whether his subsequent 
bargaining was in good faith. 
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with a union, thus granting it recognition as the representative of the 
employees, in and of itself gives aid, comfort, assistance and prestige 
to that Union. But the policies of the Act, and the basic principles 
upon which it rests, requires an employer to give this kind of "'aid 
and comfort" to the designated representatives of its employees. For, 
as the Board had held in a somewhat comparable situation, it is in- 
consistent with the bargaining obligation which the Act imposes upon 
an employer for the latter to conduct negotiations with the statutory 
representative in such a manner as to disparage or discredit the 
statutory representative in the eyes of its employee constituents. 
General Electric Company, 150 NLRB No. 36. 

3. In the instant case Respondent seeks to explain away the fact 
that at other plants it has contracts with unions which provide for a 
check off, by arguing, in substance, that those provisions were brought 
about byreason of the economic strength of the union there involved, 
and urges that the Union's remedy in this case was to call a strike 
rather than prosecute an unfair labor practice charge. Not only does 
such a position by an employer run counter to the objectives of the Act 
which Congress set forth in its statement of ''Findings and Policies" 
(see Section 1 of the Act), but it also demonstrates that Respondent's 
purpose was to forestall reaching an agreement with the Union by the 
expedient of disparaging the latter in the eyes of the employees. Cf. 
Sunbeam Plastic Corporation, 144 NLRB 1010. This would seem to be 
particularly true in view of Respondent's admission that checking off 
union dues would impose no burden upon it, and its admitted check off 
for Government Bond and United Givers Fund, neither of which seem 
particularly necessary for the promotion of Respondent's business. 

Accordingly, I find and conclude that with respect to the issue of 


check off, Respondent bargained with the Union from October 23, 1963, 
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through September 10, 1964, in bad faith and thereby violated Section 
8(a)(5) and (1) of the Act 2/ | 

Upon the basis of the foregoing findings of fact, and at the 
entire record in the case, I made the following: 


Conclusions of Law 


1. Respondent is an employer within the meaning of Section 2(2) 


of the Act, and is engaged in commerce within the meaning of Section 
2(6) and (7) of the Act. 
2. The Union is a labor organization within the meaning of 
Section 2(5) of the Act. | 
3. By failing to bargain in good faith with the Union aves the 
issue of check off, as set forth above, Respondent engaged in, and is 
engaging in unfair labor practices proscribed by Section 8(a)(5) and (1) 
of the Act. | 
4. The aforesaid unfair labor practices are unfair labor practices 


affecting commerce within the meaning of Section 2(6) and (7) of the Act. 
The Remedy | 
Having found that Respondent has engaged in unfair labor 
practices, I shall recommend that it cease and desist therefrom, and 
that it take the affirmative action hereafter set forth, which is'deemed 
necessary to effectuate the policies of the Act. | 
RECOMMENDED ORDER 
Upon the basis of the foregoing findings of fact and conclusions 
of law, and pursuant to Section 10(c) of the National Labor Relations 
Act, as amended, it is recommended that H. K. Porter Compax , Inc., its 


officers, agents, successors and assigns, shall: 


9 This is not to say that in the resumed bargaining sessions which I 


shall recommend, Respondent will be required to agree to some form of 
check off. I only find and conclude that on that issue Respondent did not 
heretofore bargain in good faith, and that it should be required to do so. 
If after such good-faith bargaining the parties reach an agreement or an 
impasse, the requirements of the Act will have been fulfilled. Also, I 
find it unnecessary to passon the contention advanced by the C arging 
Union, but not urged by the General Counsel, that Respondent independ- 
ently violated Section 8(a)(5) and (1) of the Act, by rejecting the Union's 
alternatives to its original checkoff proposal, because in any event the 
order which I shall recommend would be the same. 


1. Cease and desist from: 

(a) Refusing to bargain collectively with United Steel Workers 
of America, AFL-CIO, as the exclusive collective-bargaining repre- 
sentative of its employees in a unit composed of all production and 
maintenance employees at its Danville, Virginia, plant, excluding office 
clerical employees, professional employees, guards and supervisors 
as defined in said Act, with respect to rates of pay, wages, hours of 
employment, and other terms and conditions of employment. 

(b) In any like or related manner interfering with, restraining 
or coercing employees in the exercise of their right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in other 
concerted activities for the purposes of collective bargaining or other 
mutual aid or protection, or to refrain from any and all such activities. 

2. Take the following affirmative action found necessary to 
effectuate the policies of said Act: 

{a) Upon request bargain collectively with United Steelworkers 
of America, AFL-CIO, as the exclusive representative of the employees 
in the aforesaid unit, and embody any understanding reached into a 
signed contract. 

(b) Post at its plant in Danville, Virginia, copies of the notice 
attached hereto marked "Appendix." 10/ Copies of said notice to be 
furnished by the Regional Director for the Fifth Region of the Board 
(Baltimore, Maryland), shall, after being signed by an authorized 
representative of Respondent, be posted by Respondent immediately 
upon receipt thereof, and maintained by it for a period of 60 consecutive 


10 In the event this Recommended Order be adopted by the Board, the 
words "A DECISION AND ORDER" shall be substituted for the words 
"THE RECOMMENDED ORDER OF A TRIAL EXAMINER" in the notice. 
In the further event that the Board's Order be enforced by a decree of a 
United States Court of Appeals the words 'A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER" shall be 
substituted for the words ''A DECISION AND ORDER." 
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days from the date of posting, in conspicuous places, including all 
places where notices to employees are customarily posted. Reasonable 
steps shall be taken by Respondent to insure that said notices are not 


altered, defaced, or covered by any other material. 


(c) Notify the said Regional Director, in writing, within 20 


days from the date hereof, what steps it has taken to comply herewith 12/ 


Dated at Washington, D. C. 


/s/ Joseph I. Nachman 
Joseph I, Nachman 


Trial Examiner 


APPENDIX 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO A 
RECOMMENDED ORDER OF A TRIAL EXAMINER : 


of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, as amended, we hereby 


give notice that: | 
| 


WE WILL, upon request, bargain collectively with UNITED 
STEELWORKERS OF AMERICA, AFL-CIO, as the exclusive 
representative of our employees in a unit composed of all 
production and maintenance employees at our Danville, | 
Virginia, plant, excluding office clerical employees, pro-+ 
fessional employees, guards and supervisors, as defined in 
the National Labor Relations Act, with respect to rates of 
pay and other terms and conditions of employment, and if 
an understanding is reached, embody the same into a signed 
agreement. | 

| 


11/ If this Recommend Order be adopted by the Board, this provision 
shall be modified to read: "Notify said Regional Director in writing 
within 10 days from the date of this Order, what steps Respondents have 
taken to comply herewith." 


54 


WE WILL NOT by refusing to bargain collectively with 
the duly designated representative of our employees, or 
in any like or related manner, interfere with, restrain 
or coerce our employees, in the exercise of their rights 
to self-organization, to form labor organizations, to join 
or assist Steelworkers or any other labor organization 
of our employees, to bargain collectively through repre- 
sentatives of their own choosing, or to engage in other 
concerted activities for the purposes of mutual aid or to 
refrain from any or all such activities. 


All our employees are free to become, remain, or refrain from 


becoming or remaining members of the above named or any other labor 
organization, 


H. K. PORTER COMPANY, INC. 
(Employer) 


By 
(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any other 
material. 

Employees may communicate directly with the Board's Regional 
Office, Sixth Floor, 707 North Calvert Street, Baltimore, Maryland, 21202 


(Tel. No. 752-8460, Ext. 2100), if they have any question concerning this 
notice or compliance with its provision. 


EXCEPTIONS OF H. K. PORTER COMPANY, INC., 
TO THE TRIAL EXAMINER'S DECISION 
H. K. Porter Company, Inc., Respondent, hereby files the following 
exceptions to the Trial Examiner's decision issued January 21, 1965 in 
the above-captioned case: 
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1. The finding of the Trial Examiner that the Union's member- 
ship in the Danville, Virginia, area does not justify the maintenance 
of a Union office in that area. (Page 2, lines 50-55, TXD; Transcript, 
pages 30-34). | 

2. The failure of the Trial Examiner to find that many matters 
under the category "wages" remain as open and unresolved issues in 
the collective bargaining negotiations between the Union and Respondent. 
(Page 3, lines 6-8, TXD; Transcript, page 24). 

3. The failure of the Trial Examiner to include in his findings the 
full reason given by Plant Manager Jones in his testimony for not agree- 
ing to a contract provision for check off and collection of Union dues 
by the Respondent. (Page 3, lines 19-23, TXD; Transcript, pages 29, 
49, 51). 

4. The finding of the Trial Examiner that Respondent's Iposition 
with respect to check off and collection of Union dues was taken to 
frustrate an agreement with the Union and constituted bad faith bargain- 
ing. (Page 4, lines 5-9, TXD). 

5. The conclusion that the Respondent's position regarding a pro- 


vision for check off and collection of Union dues by the Respondent was 
taken to frustrate an agreement with the Union, where other issues 
remained open and unresolved in the collective bargaining negotiations 
between the parties. (Page 3, lines 6-8, TXD; page 4, lines 6-9, TXD). 
6. The consideration by the Trial Examiner of Plant Manager 
Jones' testimony in a prior unfair labor practice proceeding as a factor 
in determining whether there was bad faith bargaining by the Respon- 


dent in the present case. (Page 4, lines 11-20, TXD). 


7. The consideration by the Trial Examiner of Plant Manager 


Jones' demeanor while testifying the present proceeding as a factor in 
determining whether there was bad faith bargaining by the Respondent 
in the present case. (Page 4, lines 21-23, TXD). 
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8. The conclusion of the Trial Examiner that a finding of bad 
faith bargaining on ‘the part of an employer in an earlier unfair labor 
practice proceeding may be considered as a factor in determining in a 
subsequent proceeding whether the employer has engaged in bad faith 
bargaining during negotiations subsequent to the earlier proceedings. 
(Page 4, lines 61-64, TXD). 

9. The finding of the Trial Examiner that Plant Manager Jones 
gave a false reason in his testimony for not agreeing to the Union's 
demand for a contract provision for check off and collection of Union 
dues by the Respondent. (Page 4, lines 25-28, TXD). 

10. The conclusion of the Trial Examiner that the policies and 
principles of the National Labor Relations Act require an employer to 


give aid and comfort to a Union by collecting dues for the Union. (Page 
4, lines 25-34, TXD). 
11. The reliance by the Trial Examiner on General Electric Com- 


pany, 150 NLRB No. 36 as involving a comparable situation to that in- 
volved in the present case. (Page 4, lines 34-39, TXD). 

12. The finding of the Trial Examiner that the Respondent conducted 
the collective bargaining negotiations in such a manner as to disparage 
or discredit the Union in the eyes of its employee constituents. (Page 
4, lines 34-39, 50-51, TXD). 

13. The failure of the Trial Examiner to consider the relative 
economic strength of the parties involved in the collective bargaining 
negotiations as a factor in determining whether there was bad faith 
bargaining by the Respondent in the present case. (Page 4, lines 41- 

48, TXD). 

14. The conclusion of the Trial Examiner that the relative economic 
strength of the parties as a factor in determining the course of collective 
bargaining negotiations runs counter to the objectives of the National 
Labor Relations Act. (Page 4, lines 41-48, TXD). 
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15. The finding of the Trial Examiner that the Respondent's con- | 
sideration of the relative economic strength of the parties involved in 
the collective bargaining negotiations demonstrates that the Respondent's 
purpose was to forestall reaching an agreement with the Union by the 
expedient of disparaging the Union in the eyes of the employees. (Page 
4, lines 46-51, TXD). | 

16. The failure of the Trial Examiner to apply proper legal stand- 
ards in determining whether there was bad faith bargaining by the 
Respondent in the present case. (Page 4, lines 12-55, TXD). | 
17. The failure of the Trial Examiner to find that the Union has 


entered into various collective bargaining agreements without/a pro- 


vision for check off and collection of Union dues ‘by the employer. 
(Transcript, page 34). | 
18. The failure of the Trial Examiner to find that the Union's 
adamant position was that it would not sign a contract without a pro- 
vision for check off and collection of Union dues. (Transcript, pages 


52-53, 67-68). | 
19. The finding and conclusion of the Trial Examiner that with 


respect to the issue of check off, the Respondent bargained with the 
Union from October 23, 1963 through September 10, 1964 in bad faith 
and thereby violated Section 8(a)(5) and (1) of the National Labor Rela- 
tions Act. (Page 5, lines 1-4, TXD). | 
WHEREFORE, Respondent prays that the National Labor Relations 


| 
Board reject the Recommended Order of the Trial Examiner and, in 


the affirmative, that the Board enter an Order finding that Respondent 
did not engage in bad faith bargaining with the Union as charged in the 
| 


Complaint. 
Respectfully submitted, 
/s/ Paul R. Obert © 
15th Floor, Porter Bldg. 
Pittsburgh, Pa. 15219 


/s/ Donald C. Winson 
Eckert, Seamans & Cherin) 
10th Floor, Porter Bldg. 
Pittsburgh, Pa. 15219 | 


ATTORNEYS FOR RESPONDENT 
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DECISION AND ORDER 


On January 21, 1965, Trial Examiner Joseph I. Nachman issued 
his Decision in the above-entitled proceeding, finding that the Respondent 
had engaged in and was engaging in certain unfair labor practices, and 
recommending that'it cease and desist therefrom and take certain 
affirmative action, as set forth in the attached Trial Examiner's De- 
cision. Thereafter, the General Counsel and Respondent filed excep- 
tions to the Trial Examiner's Decision and supporting briefs. The 
Charging Party filed cross- exceptions and a brief in support thereof 
and in opposition to the exceptions filed by the Respondent. Thereafter, 
Respondent filed answering briefs. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has 
delegated its powers in connection with this case to a three-member 
panel. 

The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial:error was committed. The 
rulings are hereby affirmed. The Board has considered the Trial 
Examiner's Decision, the exceptions, cross- exceptions, all briefs, and 
the entire record in this case, and hereby adopts the Trial Examiner's 


findings, conclusions, and recommendations. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 


amended, the National Labor Relations Board hereby adopts as it Order 
the Recommended Order of the Trial Examiner, and orders that Re- 
spondent H. K. Porter Company, Inc., Disston Division-Danville Works, 
Danville, Virginia, its officers, agents, successors, and assigns, shall 
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take the action set forth in the Trial Examiner's Recommended Order. 
Date, Washington, D. C. July 9, 1965 


/s/ John H. Fanning 
John H. Fanning, | Member 
/s/ Gerald A. Brown | 
Gerald A. Brown, | Member 


/s/ Howard Jenkins, Jr. 
Howard Jenkins, Jr.,, Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as formulated in the prehearing 
conference stipulation and set forth at pp. 1-2 of the Joint 


Appendix, are: 


In No. 19,507, the issue is whether substantial evidence 
on the whole record supports the Board’s finding that the 
Company failed to bargain in good faith in violation of Sec- 
tion 8(a) (5) and (1) of the Act. 


In No. 19,492, the questions presented are: 

1. Whether the Board erred in failing to find that the 
Company violated Section 8(a) (5) and (1) of the Act by 
refusing to agree to the Union’s proposal that it be permitted 
to collect union dues in the plant during non-working hours. 


2. Whether the Board erred in not ordering the Company 
to agree to some form of union dues checkoff provision. 


ii 
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TO A CHECKOFF PROVISION; THE BOARD'S OR- 
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POLICIES OF THE ACT 
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IN THE 


Gnited States Court of Appeals 


FOR THE 
District of Columbia Circuit 


No. 19,492 


Untrep STEELWORKERS OF AmERIcA, AFL-CIO 
Petitioner, 
v. 
NatTionaL Lasor RELATIONS Boarp, 
Respondent. 


No. 19,507 


H. K. Porter Company, Inc., 
Disston Drvision-DANVILLE Works, 
Petitioner, 
Vv. 
NationaL Lasor Retations Boarp, 
Respondent. 


ON PETITIONS FOR REVIEW, AND CROSS-PETITION TO 
ENFORCE A DECISION AND ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR UNITED STEELWORKERS 
OF AMERICA, AFL-CIO 


JURISDICTIONAL STATEMENT 


These consolidated cases are before the Court on petitions 
to review, and cross-petition to enforce, a final order of the 
National Labor Relations Board. In No. 19,492, the United 
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Steelworkers of America, AFL-CIO, (hereinafter referred 
to as the Union), the charging party before the Board, seeks 
review of the part of the Board’s decision and order unfavor- 
able to it. In No. 19,507, H. K. Porter Company, Inc., 
(hereinafter referred to as the Company), the respondent 
before the Board, seeks review of the parts of the Board’s 
decision and order unfavorable to it. The Board, in the 
latter case, has filed a cross-petition for enforcement of its 
order. This Court has jurisdiction under Sections 10(e) 
and 10(f) of the National Labor Relations Act, 29 U.S.C. 


§§ 160(e), (f). 


STATUTES INVOLVED 


Section 7 of the National Labor Relations Act, 29 U.S.C. 
§ 157 provides as follows: 


“Sec. 7. Employees shall have the right to self-or- 
ganization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing and to engage in other concerted activ- 
ities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in Section 
8(a) (3).” 


Section 8 of the National Labor Relations Act, 29 U.S.C. 
§ 158 provides in pertinent part as follows: 


“Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 
(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 7; 
* * * 
(5) to refuse to bargain collectively with the repre- 
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sentatives of his employees, subject to the provisions 
of Section 9(a). 
* * * 


(d) For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of 
the employer and the representative of the employees 
to meet at reasonable times and confer in good faith 
with respect to wages, hours, and other terms and con- 
ditions of employment, or the negotiation of an agree- 
ment, or any question arising thereunder, and the ex- 
ecution of a written contract incorporating any agree- 
ment reached if requested by either party, but such 
obligation does not compel either party to agree to 
a proposal or require the making of a concession. . . . 


Section 10(c) of the National Labor Relations Act, 29 
U.S.C. § 160(c) provides in pertinent part as follows: 


“(c) ... If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to 
be served on such person an order requiring such per- 
son to cease and desist from such unfair labor practice, 
and to take such affirmative action including reinstate- 
ment of employees with or without back pay, as will 
effectuate the policies of the Act... .” 


STATEMENT OF POINTS 


1. The Board correctly held that the Company violated 
Sections 8(a) (1) and (5) of the Act by its refusal to agree 
to a checkoff provision. 

2. The Board’s order is insufficient to remedy the afore- 
said violation, and does not effectuate the policies of the Act, 
in that it does not expressly order the Company to agree to 
a checkoff provision. 
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3. The Board should have ruled on the additional viola- 
tion alleged by the Union; should have held that the Com- 
pany violated Sections 8(a) (1) and (5) of the Act by re- 
fusing to permit collection of union dues in the plant during 
non-working hours; and should have provided an appro- 
priate order to remedy this violation. 


STATEMENT OF THE CASE 


The facts of this case are substantially undisputed. 

The Union, which was the charging party before the 
Board, was certified as the bargaining representative of the 
production and maintenance employees of the Company’s 
Danville, Virginia, plant on October 5, 1961. Despite four 
years of bargaining, the parties have yet to enter into their 
first collective bargaining agreement. 

The “bargaining” which took place between the date of 
certification and November 27, 1962 was the subject of a 
prior unfair labor practice proceeding. H. K. Porter Co., 
Case No. 5-CA-2785. The Trial Examiner found, in that 
case, that the Company had failed to bargain in good faith.* 
No exceptions were taken, the Trial Examiner’s decision was 
adopted by the Board, and the Board’s order was enforced 
by the United States Court of Appeals for the Fourth Cir- 
cuit. 

Between November 27, 1962 and the date of the Trial 
Examiner’s decision in the prior case, the Company refused 
to meet with the Union at all. After that decision was is- 
sued, meetings were resumed, and as of the date of the hear- 


1 The violations found by the Trial Examiner in that case consisted 
of over-all bad faith bargaining, unilateral changes in terms and con- 
ditions of employment, and insistence on a no-strike clause coupled 
with a refusal to grant any form of grievance arbitration. The Trial 
Examiner concluded, inter alia, that the Company “was demanding in 
effect that the Union relinquish the basic rights conferred by the Act 
or it would not receive a contract,” and that the Company’s actions 
were designed to “subvert the Union’s position as the statutory rep- 
resentative.” 


ing in the present case, 21 meetings had been held. (J.A. 
44,47), 

When the parties resumed their negotiations, there were 
fourteen issues in dispute. As of the last meeting, there were 
essentially three unresolved issues—checkoff, insurance, and 
wages. (J.A. 47, 14-15). With one exception, this reduc- 
tion was due entirely to concessions by the Union. In the 
entire course of the negotiations between these parties, the 
Company has made only one concession—and that was a 
concession which it was required to make by the Board’s 
order in the prior proceeding. The Trial Examiner in that 
case held, inter alia, that it was an unfair labor practice for 
the Company to insist on a no-strike clause and simul- 
taneously to refuse to agree to any arbitration procedure 
for resolving grievances. When this decision became final, 
the Company became legally obligated to comply with it 
either by agreeing to provide some form of grievance arbi- 
tration or by dropping its demand for a no-strike clause. 
Yet it was not until the 20th meeting, which took place 10 
months after the Trial Examiner’s decision, that the Com- 
pany finally withdrew its demand for a no-strike clause. 
(J.A. 15-16). 

While this delay is itself evidence of the Company’s con- 
tinuing refusal to bargain, the present proceeding was in- 
volved primarily with another aspect of the bargaining. 
Throughout the bargaining, a key issue has been the Union’s 
request for the “checkoff”—i.e., the deduction by the Com- 
pany of union dues from the wages of employees who vol- 
untarily authorize such deductions in writing pursuant to 
Section 302 of the Labor Management Relations Act, 29 
USS.C. § 186. The Company has consistently and adamantly 
refused to agree to this request. (J.-A. 47). 

In its meetings with the Union, the Company has given 
only one reason for its refusal to agree to the checkoff—that 
the collection of union dues is “union business.” (J.A. 16, 
28). At the hearing, the Company explained its position 
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by stating that “we were not going to aid and comfort the 
International Union at this location,” (J.A. 34, 31, 35), 
and its counsel acknowledged that “our refusal to grant the 
checkoff clause has been harassment of the International 
Union.” (J.A. 11). 

The Company admits that it has made deductions from 
employees’ wages, pursuant to voluntary authorization, for 
the following purposes: the purchase of United States Sav- 
ings Bonds, the purchase of optional insurance coverage for 
employees’ dependents, contributions to the United Fund, 
and contributions to a so-called “Good Neighbor Fund” 
which was administered by the employees, prior to their 
unionization, for parties, charitable donations, gifts to em- 
ployees who are hospitalized or who suffer a loss in the fam- 
ily, etc. None of these deductions are required by law. (J.A. 
25-27, 44). 

The Company also admits that there would be no incon- 
venience involved in checking off union dues (J.A. 28), and 
that in fact it does check off union dues at some of its other 
plants. (J.A. 32). 

In an effort to reach an agreement, the Union offered an 
alternative proposal. It asked the Company to agree that 
a Union officer be permitted to collect dues in the nonwork- 
ing areas of the plant during the nonworking hours of em- 
ployees. The Company took the same position on this pro- 
posal, insisting that it would neither participate in any way 
in dues collection nor permit dues collection to take place 
anywhere or anytime on company property, because it did 
not want to give aid and comfort to the Union. (J.A. 47, 17, 
23, 27-28). 

The Trial Examiner found that the Company’s position 
on the checkoff question constituted bad-faith bargaining in 
violation of Sections 8(a)(5) and (1). (J.A. 48-51). He 
concluded that the Company’s real reason for refusing the 
checkoff was to “frustrate agreement with the Union.” (J.A. 
49). The Company’s explanation for its position—that it 
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did not wish to give aid and comfort to the Union—was held 
by the Trial Examiner to “evidence an attitude inconsistent 
with the obligation imposed . . . by the act” to bargain in 
good faith, and with a sincere desire to make an agreement. 
(Ibid.) 

The Trial Examiner did not decide the question of 
whether the Company’s refusal to agree to the Union’s al- 
ternate proposal—that Union representatives be permitted 
to collect dues by hand in the plant during the employees’ 
nonworking time—was an independent unfair labor prac- 
tice. The Trial Examiner stated that it was unnecessary to 
pass on this issue “because in any event the order which I 
shall recommend would be the same.” (J.A. 51, n. 9). 


The Trial Examiner’s recommended order would simply 
direct the Company to bargain collectively with the Union, 
and to post the usual notices. In a footnote, the Trial Ex- 
aminer expressed the view that his decision did not mean 


that “in the resumed bargaining sessions which I shall rec- 
ommend, Respondent will be required to agree to some form 
of check off. I only find and conclude on that issue Re- 
spondent did not heretofore bargain in good faith, and that 
it should be required to do so. If, after such good-faith 
bargaining the parties reach an . . . impasse, the require- 
ments of the Act will have been fulfilled.” (J.A. 51, n. 9). 


The General Counsel filed exceptions to the Trial Ex- 
aminer’s decision, and a supporting brief, contending that 
the circumstances of this case call for a remedial order spe- 
cifically requiring the Company to agree to the checkoff. 


The Union filed cross-exceptions to the Trial Examiner’s 
failure to find that the Company’s refusal to permit dues 
collection in the plant constituted an additional unfair labor 
practice, as well as joining the General Counsel’s challenge 
to the insufficiency of the order. 


The Board issued a “short form” order affirming the 
Trial Examiner in all respects, without any discussion of 
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the matters covered by the General Counsel’s and Union’s 
exceptions. (J.A. 58-59). 


SUMMARY OF ARGUMENT 


1. The Board correctly found that the Company's position 
on the checkoff of union dues was inconsistent with its duty 
to bargain in good faith. 

An employer’s duty to bargain involves more than meeting 
and talking to his employees’ designated representative. The 
Act requires that he bargain with “a desire to reach ul- 
timate agreement, to enter into a collective bargaining con- 
tract.” NLRB v. Insurance Agents, 361 U. S. 477 (1960). 

While the Act “does not compel either party to agree to a 
proposal or require the making of a concession,” Section 
8(d), this means only that the employer need not yield “po- 
sitions fairly maintained.” NLRB v. Herman Sausage Co., 
275 F.2d 229, 231 (5th Cir. 1960). The right to refuse 
to make concessions cannot be used “as a cloak . . . to con- 
ceal a purposeful strategy to make bargaining futile or fail” 
(Id. at 232). Accordingly, if an employer refuses to yield 
on a particular issue solely for the purpose of avoiding agree- 
ment, or for the purpose of undermining the union, he is 
violating his statutory obligation to bargain in good faith. 

The record makes clear that in this case the Company’s 
refusal to yield to the Union’s demand for a dues checkoff 
was motivated solely by its desire to prevent consummation 
of an agreement and to undermine the Union. Indeed, the 
Company acknowledged that checking off union dues would 
be no inconvenience to it, that it checked off union dues at 
others of its plants, and that it checked off for other purposes 
at this very plant. Its sole reason for refusing the Union’s 
request was that the collection of union dues is “union 
business,” and it was unwilling to give “aid and comfort to 
the International Union at this location.” As its attorney 
acknowledged, “our refusal to grant the checkoff clause has 
been harassment of the International Union.” 
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This is, we submit, the complete antithesis of good-faith 
bargaining. Every agreement or concession which an em- 
ployer makes in collective bargaining gives aid and comfort 
to the union representing his employees. If this were a suf- 
ficient basis for refusing a request, an employer could come 
to the bargaining table and say: “We are willing to talk 
about anything, but we will not agree to any proposal you 
make, because we know that anything we agree to will give 
aid and comfort to your union.” 

An employer may refuse any union proposal on the 
ground that it will reduce his profits, increase his costs, in- 
terfere with the efficiency of his operations, or otherwise 
conflict with his legitimate business interests. He may not, 
however, as the Company admittedly did here, refuse to 
agree to a proposal solely because it would give aid and 
comfort to the Union. 

2. The only way in which the Company can cure the un- 
fair labor practice found by the Board is by withdrawing its 
resistance to a checkoff provision; the Board’s order, insofar 
as it intimates otherwise, is inadequate. The undisputed evi- 
dence, as the Board found, was that the Company had no 
objection to the checkoff except its desire to avoid giving aid 
and comfort to the Union—a reason held by the Board to 
be inconsistent with the Act. Since the Company had no 
lawful objection to the Union’s proposal, it cannot in good 
faith continue to resist. 

We are satisfied that the Board’s bargaining order— 
framed in the words of the statute—would be sufficient to 
bring about the desired result, if it stood alone. However, 
in a footnote appended to its decision, the Board expressly 
states that its order does not require the Company to agree 
to the checkoff, and that, indeed, “if after . . . good-faith 
bargaining the parties reach an . . . impasse, the require- 
ments of the Act will have been fulfilled.” 

This footnote is totally inconsistent with the remainder 
of the opinion, and the Board offers no guidance as to how, 
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on this record, the Company could conceivably bargain in 
good faith while still refusing the Union’s proposal. The 
Board’s footnote thus creates great uncertainty as to what 
conduct is required to cure the violation. 

This confusion should be remedied, either by the specific 
inclusion in the order of a requirement that the Company 
withdraw its resistance to the Union’s proposal, or by a dec- 
laration by the Court that in enforcing the Board’s order it 
is repudiating the inconsistent intimations of the Board’s 
footnote. 

3. The Board erred in failing to find that the Company 
committed a separate unfair labor practice by refusing to 
permit the collection of dues on its property during nonwork- 
ing hours. 

The Company’s refusal to permit dues collection by its 
employees during nonworking hours in the nonworking areas 
of its plant is a per se violation of Section 8(a) (1). Em- 
ployees have a statutory right to engage in Union activities 
on the nonworking parts of their employer’s premises during 
their nonworking hours. Republic Aviation Corp. v. NLRB, 
324 U.S. 793 (1945). 

Likewise, the refusal to agree to the Union’s proposal that 
the contract contain a clause assuring this permission is a 
violation of Section 8(a) (5) for two reasons: first, because 
motivated solely by a desire to avoid giving aid and comfort 
to the Union; second, because the refusal to acknowledge 
one’s legal obligation can be for no other purpose than to 
create an additional impediment to reaching agreement. 
Radiator Specialty Co. v. NLRB, 336 F. 2d 495, 500 (4th 
Cir. 1964). 

The Board’s refusal to decide this issue—on the ground 
that an additional finding of violation would not affect the 
wording of its order—is fallacious. When the Board issues 
a broad and general order, as it did here, the question of 
what must be done to comply with the order must be an- 
swered by reference to the underlying decision. Obviously, 
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the Company cannot be found in contempt of the Board’s 
order if it persists in its refusal to permit dues collection on 
plant property, unless the Board tells it that such conduct 
is unlawful. A new charge, and a whole new proceeding 
may be necessitated, if this issue, which is squarely raised 
in this proceeding, is not decided now. On the other hand, 
if it is now found that such refusal was an unfair labor prac- 
tice, the Company’s persistence in that position clearly would 
constitute a violation of the order. 

This issue will not be mooted, even if the Court grants all 
the relief we seek with respect to the checkoff, for the Union 
will still be entitled to have employees collect dues in the 
plant from employees who elect not to sign a checkoff author- 
ization. 

ARGUMENT 
. THE BOARD CORRECTLY FOUND THAT THE 

COMPANY’S POSITION ON THE CHECKOFF OF 

UNION DUES WAS INCONSISTENT WITH ITS 

DUTY TO BARGAIN IN GOOD FAITH. 


The basic question presented by this case is whether an 
employer, who has been willing to make deductions from 
employees’ wages for other purposes and who concedes that 
there would be no inconvenience in deducting union dues 
as well, may lawfully refuse to agree to the checkoff of union 
dues on the sole ground that dues collection is “union busi- 
ness” and that he does not wish to give “aid and comfort” 
to the union. The Board held that this position “evidences 
an attitude inconsistent with the obligation imposed upon 
an employer by the Act.” We believe that this aspect of the 
Board’s decision was clearly correct. 

It is well established that an employer’s duty to bargain 
involves more than an obligation to meet with and talk to 
the designated representatives of his employees. The statute 
requires bargaining in good faith, which has been defined 
as bargaining with a sincere desire to resolve differences and 
to negotiate an agreement: 
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“The first annual report of the Board declared: ‘Col- 
lective bargaining is something more than the mere 
meeting of an employer with the representatives of his 
employees; the essential thing is rather the serious in- 
tent to adjust differences and to reach an acceptable 

_ common ground... . The Board has repeatedly asserted 
that good faith on the part of the employer is an es- 
sential ingredient of collective bargaining.’ This stand- 
ard had early judicial approval, e.g., Labor Board v. 
Griswold Mfg. Co., 106 F. 2d 713. Collective bar- 
gaining, then, is not simply an occasion for purely for- 
mal meetings between management and labor, while 
each maintains an attitude of ‘take it or leave it’; it 
presupposes a desire to reach ultimate agreement, to en- 
ter into a collective bargaining contract.” NLRB v. 
Insurance Agents, 361 U. S. 477 (1960). 


It is true that the Act “does not compel either party to 
agree to a proposal or require the making of a conces- 
sion... .” Section 8(d), 29 U.S.C. § 158(d). This simply 
means, however, that “the obligation of the employer to 
bargain in good faith does not require the yielding of posi- 
tions fairly maintained.” NLRB v. Herman Sausage Co., 
275 F. 2d 229, 231 (5th Cir. 1960) (Emphasis added). The 
right to refuse to make concessions cannot, however, be used 
“as a cloak . . . to conceal a purposeful strategy to make 
bargaining futile or fail.” (Id. at 232). 

So long as an employer is acting in good faith, his failure 
to make concessions, or offer compromises, is not unlawful. 
But if an employer refuses to yield on a particular issue sole- 
ly for the purpose of avoiding agreement, or for the purpose 
of undermining the union, he is violating his statutory obli- 
gation to bargain in good faith. 

The record in the present case clearly demonstrates, as 
the Board found, that the Company refused to yield to the 
Union’s demand for a dues checkoff, not because the Com- 
pany had any legitimate objection to the checkoff, but be- 
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cause the Company simply wanted to prevent the consum- 
mation of an agreement and undermine the Union. 

The most obvious proof of this is the fact that the Com- 
pany has never had any objection in principle to making de- 
ductions from employees’ wages for other purposes. The 
Company has been perfectly willing to deduct from em- 
ployees’ wages, pursuant to written authorization, such 
things as contributions to the United Fund, insurance pre- 
miums for optional dependents’ insurance, amounts desig- 
nated for the purchase of United States Savings Bonds, and 
contributions to the employees’ “Good Neighbor Fund.” 
Moreover, the Company admitted that there would be no 
inconvenience involved in making deductions for union dues 
in the same manner as it has made these other deductions, 
and it specifically disclaimed that its refusal to agree to a 
dues checkoff was based on any possible inconvenience to 
the Company. 

We do not mean to suggest that an employer who is will- 
ing to make deductions from his employees’ wages for other 
purposes is necessarily obliged to agree to the checkoff of 
union dues as well. What we do suggest is that the fact that 
an employer has made other voluntary deductions from 
wages creates a very strong inference that his refusal to 
agree to a union dues checkoff is not based on any good- 
faith objection to the checkoff, but rather is for the purpose 
of thwarting agreement and undermining the Union. 


That inference is additionally supported by an examina- 
tion of the Company’s and Union’s respective interests in 
the checkoff issue. To the Company, as it admitted, grant- 
ing the checkoff involves no inconvenience. To the Union, 
however, denial of the checkoff may render it financially 
unable to represent the employees at the plant, for the al- 
ternative methods of dues collection are prohibitive in cost 
and effort. Here, for example, the nearest full-time Union 
employee, and the nearest Union office, are 85 miles from 
the plant. (J.A. 17). Unless a systematic method of dues 
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checkoff is provided, the Union is faced with the insur- 
mountable problem of attempting to collect, on a monthly 
basis, dues from as many as 300 employees whose homes are 
scattered over a 40-mile radius. (J.A. 17-18). 

The checkoff is now such an accepted practice in labor- 
management relations that it is included in 92 percent of all 
contracts in manufacturing industries. (BNA, Collective 
Bargaining Negotiations and Contracts, p. 87:3) And most 
of the small handful of contracts which do not contain check- 
off provide some alternative method of dues collection on 
Company property, (Id., 87: 901), a provision likewise re- 
fused by the Company here. (See pp. 18-20, infra) 

When an employer resists, through more than four years 
of bargaining, checking off Union dues for those employees 
who so request, although it willingly checks off for other 
purposes, the inference is almost inescapable that it is mo- 
tivated by a desire to thwart agreement and to undermine 
the Union by making it financially unfeasible to represent 
the employees in the plant. 

This inference, of course, is not irrefutable. Perhaps in 
a particular case, an employer might be able to show that 
he has a perfectly legitimate reason for refusing to agree to 
a union dues checkoff, despite his willingness to make other 
types of dues deductions. For example, an employer may be 
willing to make certain annual deductions from wages, and 
yet be ill-equipped to make monthly deductions for union 
dues. Or an employer may sincerely believe that the record- 
keeping or other administrative problems entailed in deduct- 
ing union dues would, for one reason or another, be more 
burdensome or difficult. If any such justification were ad- 
vanced by an employer, and if the Board believed that it was 
in fact the reason for the employer’s position, then of course 
there could be no finding of bad faith bargaining. 

In the present case, however, the Company candidly con- 
ceded that its sole reason for refusing the checkoff was to 
make the Union’s job more difficult. In its view, the col- 
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lection of union dues is “union business.” The Company 
did not, of course, mean by this that it was unwilling to 
make any deductions from wages for purposes unrelated to 
the Company’s operations. We have already seen that the 
Company made deductions for a number of purposes which 
were no more “Company business” than are union dues. 
Rather, what the Company meant, as its own spokesmen 
admitted at the hearing, was that it was unwilling to give 
“aid and comfort to the International Union at this loca- 
tion.” (J.A. 34, 31, 35). The Company’s attorney stated 
it even more clearly when he conceded that “our refusal 
to grant the checkoff clause has been harassment of the In- 
ternational Union.” (J.A. 11). 


This is, we submit, the complete antithesis of good-faith 
bargaining. A desire to harass the union or to avoid giving 
aid and comfort to the union is not a proper ground for re- 
fusing to agree to a dues checkoff, or any other union de- 
mand. The principal business of a union, after all, is to 
negotiate collective bargaining agreements, and to improve 
the wages, hours and working conditions of the employees 
which it represents. And every agreement or concession 
which an employer makes in collective bargaining gives aid 
and comfort to the union with which the employer deals. 
If the attitude of the Company in this case were proper, 
therefore, it would follow that any employer could lawfully 
come to the bargaining table and say: “We are willing to 
talk about anything, but we will not agree to any proposal 
you make, because we know that anything we agree to will 
give aid and comfort to your union.” Plainly, this is not 
bargaining in good faith. 

An employer may refuse to agree to any union proposal 
on the ground that it will reduce his profits, increase his 
costs, injure his competitive standing, interfere with the ef- 
ficiency of his operations, or otherwise conflict with his le- 
gitimate business interests. He may not, however, determine 
whether to accept or reject a union proposal on the basis of 
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whether it will help or hurt the union. He may not, as the 
Company admittedly did here, refuse to agree to a union 
dues checkoff solely because it would give aid and comfort 
to the union. 


Il. THE ONLY WAY IN WHICH THE COMPANY CAN 
CURE THE UNFAIR LABOR PRACTICE FOUND 
BY THE BOARD IS BY WITHDRAWING ITS RE- 
SISTANCE TO A CHECKOFF PROVISION; THE 
BOARD’S ORDER, INSOFAR -AS IT INTIMATES 
OTHERWISE, IS INADEQUATE, AND WILL NOT 
EFFECTUATE THE POLICIES OF THE ACT. 

We have shown that the Board’s finding that the Com- 
pany violated the Act by its position on checkoff should be 
sustained. The order which the Board adopted to remedy 
that violation, however, when read in conjunction with its 
footnote 9, is inadequate, and does not effectuate the policies 
of the Act. 

The undisputed evidence, as the Trial Examiner found, 
was that the Company had no objection to the checkoff ex- 
cept its desire to avoid giving aid and comfort to the Union. 
That reason—the Company’s sole reason—was held to be 
inconsistent with the Act, and the Company may not con- 
tinue to resist on that basis. It follows that, the Company 
having no other objection to the Union’s proposal, it cannot 
in good faith continue to resist the Union’s checkoff pro- 
posal. 

We are satisfied that the Board’s order, if it stood alone, 
would be sufficient to bring about the desired result. Al- 
though framed in the words of the statute, the Company 
could hardly doubt that, in light of the opinion, it had no al- 
ternative but to withdraw its resistance to checkoff.? 


2 Indeed, this assumption is borne out by the experience in the 
earlier unfair labor practice proceeding. There, too, the Board’s or- 
der was framed in the words of the statute. But the Company recog- 
nized that, in light of the opinion, it was required to accept the Union’s 
proposal either for arbitration or the right to strike. And, in fact, 
that was the only concession, on any point, which the Company has 
made since the earlier decision. 
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The Board’s order, however, does not stand alone. It 
must be read in conjunction with footnote 9, which states 
in pertinent part: 


“This is not to say that in the resumed bargaining 
sessions which I shall recommend, Respondent will be 
required to agree to some form of checkoff. I only find 
and conclude that on that issue Respondent did not 
heretofore bargain in good faith, and that it should 
be required to do so. If after such good-faith bargain- 
ing the parties reach an . . . impasse the requirements 
of the Act will have been fulfilled.” 


This footnote is, of course, totally inconsistent with the 
remainder of the opinion, and the Board offers no guidance 
as to how, on this record, the Company could conceivably 
bargain in good faith while still refusing the Union’s pro- 
posal. Surely, the Company could not now contend that it 
has some other basis for refusing to agree to the checkoff 


when, in over four years of bargaining, it has advanced no 
other. Indeed, at the hearing in this case, the Company 
made it clear that it had no other basis for objecting to the 
checkoff. The Board’s footnote is totally inexplicable. 


“After all of this lengthy, prolonged, costly, judicial trav- 
ail, future similar conduct ought not to require relitigation 
of whether this is conduct forbidden [by the Act].” Burr v. 
NLRB, 321 F. 2d 612, 625 (5th Cir. 1963). Since the Com- 
pany cannot, consistently with the Act, continue to reject 
the Union’s proposal, it should be told so explicitly. The 
Board’s failure to do so—indeed its intimation of the op- 
posite—cannot conceivably “effectuate the policies of the 
Act” and therefore runs afoul of Section 10(c). 


“Questions of construction had better be ironed out be- 
fore enforcement orders issue than upon contempt pro- 
ceedings. . . . Courts’ orders are not to be trifled with, nor 
should they invite litigation as to their meaning.” J. I. Case 
Co. v. NLRB, 321 U.S. 332, 341 (1944). See also, NLRB 
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v. United Wire & Supply Corp., 312 F. 2d 11, 13-14 (1st 
Cir. 1962). 

We submit that the inadequacy in the Board’s decision 
and order must be cured, either by the specific inclusion in 
the order of a requirement that the Company withdraw its 
resistance to the Union’s proposal, or by a declaration by 
this Court that in enforcing the Board’s order it is repudiat- 
ing the inconsistent intimations of footnote 9. Cf. Burr v. 
NLRB, supra, at p. 625. 


Il]. THE BOARD ERRED IN FAILING TO FIND THAT 
THE COMPANY COMMITTED A SEPARATE UN- 
FAIR LABOR PRACTICE BY REFUSING TO PER- 
MIT THE COLLECTION OF DUES ON ITS PROP- 
ERTY DURING NONWORKING HOURS. 


In addition to refusing to agree to the checkoff, the 
Company also rejected a Union request that Union repre- 
sentatives be permitted to collect dues from employees on 
the plant premises during nonworking hours.’ The Trial 
Examiner failed to find that this was itself an independent 
unfair labor practice. He stated that it was unnecessary to 
pass on this question, “because in any event the order which 
I shall recommend would be the same.” 

This reasoning is fallacious. When the Board issues a 
broad and general order, as it did here, the question of what 
must be done to comply with the order must be answered 
by reference to the underlying decision. Obviously, the 
Company cannot be found in contempt of the Board’s order 
if it persists in its refusal to permit dues collection on plant 


3 Originally, this proposal was made as an alternative to the check- 
off. It was offered in the hope that an agreement might be reached 
and the expense and delay of litigation avoided. In other words, it 
was an offer of settlement. As in any other litigation, this offer should 
not be regarded as a waiver of any legal rights the Union has with 
respect to its original request for a checkoff. Nor should the fact that 
it was offered as an alternative be construed as a waiver of the Union’s 
right to collect dues in the plant, even if a checkoff is in effect, from 
employees who elect not to sign a checkoff authorization. 
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property, unless the Board tells it that such conduct is un- 
lawful. A new charge, and a whole new proceeding may 
be necessitated, unless this issue, which is squarely raised in 
this proceeding, is decided now. If it is now found that such 
refusal was an unfair labor practice, the Company’s per- 
sistence in that position clearly would constitute a violation 
of the order. 

The merits of the issue can, of course, be easily disposed 
of. It has long been held that, in the absence of unusual 
circumstances (not present here), employees have a statu- 
tory right to engage in union activities on the nonworking 
parts of their employer’s premises during their nonworking 
hours. A Company’s refusal to permit such activities is a 
per se violation of Section 8(a)(1). E.g., Republic Avia- 
tion Corp. v. NLRB, 324 U. S. 793 (1945); Walton Mfg. 
Co., 126 N.L.R.B. 697 (1960), enforced, 289 F. 2d 177 (Sth 
Cir. 1961). 

While these cases have generally involved the question 
of the right of employees to solicit union membership in con- 
nection with a union organizing campaign, the principle 
which they have established obviously extends to the collec- 
tion of union dues as well. Section 8(a) (1) forbids inter- 
ference with the rights, established in Section 7, “to form, 
join or assist labor organizations . . . and to engage in other 
concerted activities for the purpose of collective bargaining 
or other mutual aid or protection.” The collection of con- 
tributions to finance the costs of collective bargaining ob- 
viously is included in these protected activities. 

Thus, the Company in this case has a statutory obliga- 
tion to permit the collection of union dues in the non-work- 
ing areas of its premises during non-working times. Its de- 
nial of the request for permission to do so is a clear violation 
of Section 8(a) (1) of the Act. 

Likewise, the refusal to agree to the Union’s proposal that 
the contract contain a clause assuring this permission is a 
violation of Section 8(a)(5). (Since the complaint was 
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based on both sections, 8(a)(1) and 8(a) (5), a showing 
of violation of either is a sufficient basis for an appropriate 
remedial order. Cf. NLRB v. Burnup and Sims, Inc., 376 
U.S. 21, 22 (1964).) 

The Company’s refusal to bargain is clear for two sep- 
arate reasons. First, the Company’s refusal to permit dues 
collection in the plant was based on the same ground as its 
refusal to agree to the checkoff—the desire to avoid giving 
aid and comfort to the Union. If its refusal to agree to the 
checkoff on this ground was improper, its refusal to permit 
dues collection in the plant was equally improper. 

Second, as we have already shown, the Company is ob- 
ligated by Section 8(a) (1) to permit dues collection in the 
plant. Its refusal to embody in a collective bargaining agree- 
ment a provision recognizing that obligation is a violation 
of Section 8(a)(5). Here again, the controlling principle 
is that an employer must not refuse to agree to a union pro- 
posal solely for the purpose of thwarting agreement, or un- 
dermining the union. He must have a legitimate business 
reason for refusing to agree. Since an employer is obligated 
by law to permit employees to engage in union activities 
on the employer’s premises during nonworking hours, there 
is plainly no legitimate reason for refusing to acknowledge 
this obligation in a collective bargaining agreement. The 
refusal to do so, therefore, must be simply for the purpose 
of creating an additional impediment to an agreement, and 
that, of course, is a violation of Section 8(a) (5). “[T]he 
clause was no more . .. than a declaration of the law. ... 
We do not understand how in good faith its inclusion could 
be resisted.” Radiator Specialty Co. v. NLRB, 336 F. 2d 
495, 500 (4th Cir. 1964). 

On this issue, as on the checkoff issue, we urge the Court 
to avoid needless disputes and litigation at the compliance 
stage by including in the order itself a specific provision re- 
quiring the Company to cease and desist from its refusal to 
permit union representatives to collect dues from employees 
on plant property during nonworking hours. 
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CONCLUSIONS 


For the reasons set forth hereinabove: 

(1) The Board’s finding that the Company violated Sec- 
tions 8(a)(5) and (1) by its conduct with respect to the 
checkoff should be affirmed; 

(2) The Board’s order should be amended by specifically 
requiring the Company to withdraw its resistance to the 
Union’s checkoff proposal. 

(3) An additional violation should be found in the Com- 
pany’s refusal to permit collection of Union dues by em- 
ployees in nonworking areas of the plant during nonworking 
hours; and an appropriate remedy therefor should be pro- 
vided. 


Respectfully submitted, 
BERNARD KLEIMAN 
318 West Randolph Street 
Chicago, Ilinois 


“ E.uiort BrepHOFF 
7 Ysbat CBT swede H. GorresMan 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 
Attorneys for United Steelworkers 
of America, AFL-CIO 


22 


CERTIFICATE OF SERVICE 


I hereby certify that on February 23, 1966, a copy of the 
Union’s brief was mailed to the following: 


Daniel W. Sixbey, Esq. 
1010 Vermont Avenue, N. W. 
Washington, D. C. 


Paul R. Obert, Esq. 
601 Grant Street 
Pittsburgh, Pennsylvania 


Donald C. Winson, Esq. 
Eckert, Seamans & Cherin 

10th Floor, Porter Building 
Pittsburgh, Pennsylvania 
National Labor Relations Board 
Fifth Region 

707 North Calvert Street 
Baltimore, Maryland 


Marcel Mallet-Prevost, Esq. 
National Labor Relations Board 
1717 Pennsylvania Avenue, N.W. 


eae: gton, ey a 
Cfeckgat MICHAEL 4 Gcmeine 


February 23, 1966 


REPLY BRIEF FOR UNITED STEELWORKERS 
OF AMERICA, AFL-CIO 


IN THE 


Gnited States Court of Appeals 


FOR THE ! 
Pistrict of Columbia Circuit 
No. 19,492 


Unrrep STEELWORKERS OF Aneenica AFL-CIO 
Petitioner, 
v. 


Nationa, Lazor RELATIONS Boarp, 
Respondent. 


No. 19,507 


H. K. Porrer Company, INc., 
Disston Drvision-DANVILLE WorkKS, 
Petitioner, 
v. 
Nationa Lasor RELaTions Boarp, 
Respondent. 


ON PETITIONS FOR REVIEW, AND CROSS-PETITION TO 
ENFORCE A DECISION AND ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


sis kth idea ice cf Appede a18 KLEIMAN 
CG SLaSS LOUIE CY ABES2S 318 West Randolph Street 
for the vistret of Columbia Circunt Chicago, Llinois 
ExuioT BrEDHOFF 
FHED FEB 23 1966 Micuaet H. GorresMAN 
O 1001 Connecticut Avenue, N. W. 
re Washington, D. C. 
Attorneys for United Steelworkers 
of America, AFL-CIO 


SS 


IN THE 


Gnited States Court of Appeals 


FOR THE 
District of Columbia Circuit 
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Unrrep STEELWORKERS oF AmeRiIcA, AFL-CIO 
Petitioner, 
v. 
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H. K. Porter Company, Inc., 
Disston Drvision-DANVILLE WoRKs, 
Petitioner, 
v. 


Nationa Lazsor Rexations Boarp, 
Respondent. 


ON PETITIONS FOR REVIEW, AND CROSS-PETITION TO 
ENFORCE A DECISION AND ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


REPLY BRIEF FOR UNITED STEELWORKERS 
OF AMERICA, AFL-CIO 
I. 
The Appropriate Remedy 


The Board and the Company each advance arguments on 
the remedy question which we believe necessitate reply. 
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At the outset, we should note that none of these arguments 
was adopted by the Board in denying the relief we requested. 
The Trial Examiner offered no reason at all for denying the 
relief, and though both the Union and the General Counsel 
excepted to the denial of the requested relief, the Board 
affirmed the Trial Examiner’s Decision without discussion. 
In any event it is clear, as we shall show, that the arguments 
advanced to this Court for denying the remedy we seek are 
without merit. 


Board counsel first argue that it would be inappropriate 
to preclude further negotiations on the checkoff issue, be- 
cause the Company, having “categorical[ly] reject[ed]” the 
Union’s checkoff demands for an unlawful reason, has “pre- 
vented consideration of the merits of any Union proposal,” 
and thus has not had an opportunity to indicate whether it 
has good faith reasons for rejecting our proposals. In Board 
counsel’s view, the record shows only that “the Company 
advanced no other objection,” not that it “had no [other] 


objection” to our proposal. (Board brief, p. 13, emphasis in 
original). 


We agree with Board counsel’s conclusion that “An em- 
ployer does not forfeit his right to a lawful position simply 
by having previously taken an unlawful one” (Board brief, 
pp. 13-14). Accordingly if, as Board counsel contend, the 
record left open the possibility that the Company is 
harboring additional lawful objections to the checkoff, we 
would share their view that the Company is entitled to ad- 
vance them in subsequent negotiations. The fact is, how- 
ever, that the record makes clear, beyond doubt, that the 
Company does not have other objections to the checkoff. 
Since Board counsel have challenged our reading, we shall 
set forth the record evidence supporting it. 


Plant Manager Jones, who was the Company’s chief 
negotiator (J.A. 28), testified as follows in response to ques- 
tions put by Union counsel (J.A. 27-28) : 
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“Q. (By Mr. Anker) Mr. Jones, you were in the room 

when Mr. Bloodworth testified, were you not? A. Yes, 
sir. 
“Q. His testimony was that the subject was discussed, 
the subject of checkoff was discussed at almost all of 
your meetings; and the company’s consistent position 
has been that you will not check off union dues, is that 
correct? A. That’s correct. 


* * * 


“Q. You have never taken the position, have you, that 
there was any inconvenience to the Company in check- 
ing off Union dues? A. To the best of my knowledge, 
no sir, we have not. 

“Q. In point of fact, there would be no more incon- 
venience, would it, than checking off Savings Bonds or 
insurance coverage or United Fund contributions, or 
any other item? A. That’s right. 

“Q. As I understand your testimony, I want to get 
this clear, your sole reason for rejecting the demand for 
a checkoff or for dues collection in the plant was that 
this was union business? A. Right; this was union busi- 
ness, and the union should collect their own business; 
yes, sir. And I should have nothing to do with it.” 


Plant Manager Jones further testified, in response to ques- 
tions from the Company’s own counsel, as follows (J.A. 
29-31): 


“Q. (By Mr. Jenkins) Have you at any time refused 
to grant the union’s demands for a checkoff clause for 
the sole purpose of preventing the parties from reach- 
ing an agreement? A. No sir, I have not. The checkoff, 
it is union business, and I should have nothing to do 
with it. 

“Q. What is your position in regards to collection of 
union dues? A. That the union should collect their own 
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dues at their own meeting, away from company time, 
and away from company property. 

“TRIAL EXAMINER: What is your objection to a 
union official collecting it from employees at the lunch 
hour, or when coming to or leaving work? 


“The WITNESS: I just think that I should not help 
the union collect their dues, and that is what I am 
doing, when I let them collect it on company prop- 
erty... 

* * * 

“Q. (By Mr. Jenkins) As I understand your testi- 
mony the reason for refusing to grant checkoff or collec- 
tion of union dues, was that you were not going to aid 
and comfort the union, in the union business? A. Yes 
sir, that’s right.” 


Finally, the Company’s attorney summed up the Company’s 
position in closing argument, as follows (J.A. 35) : 


“[W]e have stated our purpose; we have stated it 
plainly here many times, that our purpose in denying 
checkoff was that we were not going to aid and comfort 
the union...” 


As we read the record, the Company has made perfectly 
clear that its sole objection to the checkoff is its view—held 
unlawful by the Board—that it would not give “aid and 
comfort” to the Union. Accordingly, Board counsel’s first 
argument against our requested remedy—that the Company 
may have other objections which it has not yet advanced— 
is belied by the record. 

Board counsel make one other argument: that the Com- 
pany should be permitted to withhold the checkoff to exact 
concessions from the Union on the other two unresolved 
issues, wages and insurance (Board brief, p. 14). We believe 
this argument reflects a misunderstanding of the remedy we 
seck. We are not asking that the Company be required to 
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institute the checkoff now, when other unresolved issues— 
wages and insurance—prevent the consummation of a col- 
lective bargaining agreement. We are asking only that the 
Company be required to withdraw its objection to inclusion 
of a checkoff provision in any agreement which may ulti- 
mately be reached. 

Thus clarified, it is clear that the Company will be free 
to do precisely what Board counsel want. So long as the 
Union does not come to terms with the Company on a com- 
plete agreement, the checkoff will not become effective. 
Since the Company may lawfully insist on concessions from 
the Union on wages and insurance before concluding an 
entire agreement, the Union’s desire for an operative check- 
off will continue to be a motivation for it to come to terms 
with the Company on wages and insurance. 

Our fear is of a different order. We are afraid that, when 
bargaining resumes, the Company will continue to insist that 
the Union concede not only on wages and insurance, but on 


the checkoff as well; in other words, that the Company will 
refuse to include the checkoff in the agreement regardless of 
the concessions it may exact from the Union on wages and 
insurance. This we believe the Company should not be per- 
mitted to do; having no lawful objection to the checkoff, it 
should not be permitted to resist its inclusion in an agree- 
ment once all other issues are resolved. 


The Company, but not the Board, advances still another 
argument against our requested remedy; that Section 8(d) 
forbids it. This argument is unsound. 

Section 8(d) provides that the obligation to bargain in 
good faith “does not compel either party to agree to a pro- 
posal or require the making of a concession.” As is clear from 
the structure of the statute, Section 8(d) relates to the deter- 
mination whether a violation has occurred, not to the scope 
of the remedy which may be fashioned to cure violations 
which have occurred. Section 10(c) defines the Board’s 
power in fashioning remedies, and it mandates the Board, 
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without restriction, 
tive action . 


“. .« Here, 


Respondent offered 
usal to agree to checkoff. 
other existed, If this 
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(Memorandum of the General Counsel to the Trial 
Examiner, pp. 4-5, Roanoke Iron and Bridge Works, 
Inc., 5-CA-3097, filed Feb. 10, 1966.) 


We have shown that we are entitled to an order requiring 
that the Company cease resisting inclusion of a checkoff pro- 
vision in any agreement which ultimately may be reached. 
We repeat, however, what we said in our opening brief: we 
believe the same result might be achieved with the Board’s 
present order, were it not for the inconsistent statement in 
footnote 9 of the Board’s decision. Footnote 9 advises the 
Company that it may bargain to an impasse on the checkoff 
issue, advice which contradicts the remainder of the Board’s 
decision and leaves the parties totally without direction as 
to what is required to comply with the Board’s order. So 
long as this Court, in its opinion, repudiates the “advice” 
contained in footnote 9, the precise dimensions of an order 
accomplishing that repudiation can be left to the post-de- 
cisional processes of this Court’s Rule 38(1), permitting 
participation by all the parties subject to final determination 
by the Court. Burr v. NLRB, 321 F. 2d 612, 625 (5th Cir. 
1963). 

Il. 
The Other Violations Alleged 

In our opening brief, we argued that the Company had 
violated Section 8(a) (1) by refusing to permit the collection 
of union dues in non-working areas of the plant during non- 
working hours, and Section 8(a) (5) by refusing to agree to 
a contract provision incorporating that permission. 

The Company’s only reply is the one given by the Trial 
Examiner: that such additional violations, if found, would 
not affect the scope of the Board’s order (Co. brief, pp. 45- 
46). We believe we demonstrated the insufficiency of that 
argument in our opening brief.” 


1 We apparently answered the argument to the satisfaction of Board 
counsel, for they do not rely on it, and even relegate the Trial Exam- 
iner’s finding to a footnote (Board brief, p. 14, n. 8). 
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without restriction, to order a violator “to take such affirma- 
tive action . . . as will effectuate the policies of the Act.” 

Moreover, even if Section 8(d) were deemed relevant to 
the fashioning of remedies, it would not help the Company 
here. As noted in our original brief, Section 8(d) protects 
the employer whose bargaining positions are “fairly main- 
tained.” NLRB v. Herman Sausage Co., 275 F. 2d 229, 231 
(5th Cir. 1960). It was enacted to prevent the Board from 
insisting that an employer abandon a position maintained in 
good faith merely because, in the Board’s view, the position 
is “unreasonable, or unfair, or impracticable, or unsound.” 
(Id. at p. 231). But where the employer’s position is taken 
in bad faith, as it was here because designed to undermine 
the Union and “make bargaining futile or fail,” Section 
8(d) is inapplicable. (Id. at p. 232). 

We note that the Board, in its brief (p. 16), acknowledges 
that a party can be required to agree to a provision if his 
resistance is unlawful. And, indeed, only three days after the 


filing of the Board’s brief in this case, the Board’s General 
Counsel urged precisely the remedy we seek in another, 
similar checkoff case: 


“II. Respondent Should be Ordered to Withdraw Its 
Objection to the Union’s Demand for a Checkoff 
Provision 


“If it is found that Respondent violated 8(a) (5), it is 
submitted that this unfair labor practice can be reme- 
died only by Respondent’s agreeing to a checkoff pro- 
vision. 

“ . . Here, Respondent offered only one reason for its 
refusal to agree to checkoff. Indeed it denied that any 
other existed. If this reason is found to be false and 
evidence of a refusal to bargain, Respondent can offer 
no valid reason for rejecting the Union’s checkoff pro- 
posal in future bargaining. It could not therefore in 
good faith, continue to reject the Union’s demand.” 
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(Memorandum of the General Counsel to the Trial 
Examiner, pp. 4-5, Roanoke Iron and Bridge Works, 
Inc., 5-CA-3097, filed Feb. 10, 1966.) 


We have shown that we are entitled to an order requiring 
that the Company cease resisting inclusion of a checkoff pro- 
vision in any agreement which ultimately may be reached. 
We repeat, however, what we said in our opening brief: we 
believe the same result might be achieved with the Board’s 
present order, were it not for the inconsistent statement in 
footnote 9 of the Board’s decision. Footnote 9 advises the 
Company that it may bargain to an impasse on the checkoff 
issue, advice which contradicts the remainder of the Board’s 
decision and leaves the parties totally without direction as 
to what is required to comply with the Board’s order. So 
long as this Court, in its opinion, repudiates the “advice” 
contained in footnote 9, the precise dimensions of an order 
accomplishing that repudiation can be left to the post-de- 
cisional processes of this Court’s Rule 38(1), permitting 
participation by all the parties subject to final determination 
by the Court. Burr v. NLRB, 321 F. 2d 612, 625 (5th Cir. 
1963). 

I. 
The Other Violations Alleged 

In our opening brief, we argued that the Company had 
violated Section 8(a) (1) by refusing to permit the collection 
of union dues in non-working areas of the plant during non- 
working hours, and Section 8(a) (5) by refusing to agree to 
a contract provision incorporating that permission. 

The Company’s only reply is the one given by the Trial 
Examiner: that such additional violations, if found, would 
not affect the scope of the Board’s order (Co. brief, pp. 45- 
46). We believe we demonstrated the insufficiency of that 
argument in our opening brief.’ 


1 We apparently answered the argument to the satisfaction of Board 
counsel, for they do not rely on it, and even relegate the Trial Exam- 
iner’s finding to a footnote (Board brief, p. 14, n. 8). 
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The Board’s reply is more interesting. It squarely opposes 
our argument on 8(a) (5). Apparently, however, it concedes 
at least for the purposes of this case, the merit of our 
8(a}(1) contention. Thus, it “concede[s], arguendo,” that 
“under the Act employee-stewards may, without risking dis- 
ciplinary action, collect union dues on Company property 
during non-working time” (Board brief, pp. 14-15). And it 
later repeats: “It may be that an employer may not bar 
union stewards from collecting union dues on plant premises 
during non-working time.” (Board brief, p. 17). 

Here the Company has unequivocally declared that it will 
not permit such dues collection, (J.A. 28, 32), and the Board 
has so found (J.A. 47). If we are correct that such refusal 
constitutes 4 violation of Section 8(a) (1), we are entitled 
to such a finding, so that employees may engage in dues 
collection without fear that they will be disciplined. Unless 
such a finding is made, the Company will be insulated from 
a contempt finding should it persist in its refusal, or should 
it discipline employees for attempting to collect dues in the 
face of that refusal. 

Thus, whatever the disposition of our Section 8(a) (5) 
contention that the Company is required to incorporate 
permission into the contract, the 8(a)(1) violation is suf- 
ficient to require a finding and an appropriate remedial 
order. NLRB v. Burnup & Sims, Inc., 376 US. 21, 22 
(1964). 

Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as formulated in the pre- 
hearing conference stipulation and set forth at pp. 
1-2 of the Joint Appendix, are: 


In No. 19,507, the issue is whether substantial evi- 
dence on the whole record supports the Board’s find- 
ing that the Company failed to bargain in good faith 
in violation of Section 8(a) (5) and (1) of the Act. 

In No. 19,492, the questions presented are: 


1. Whether the Board erred in failing to find that 
the Company violated Section 8(a) (5) and (1) of the 
Act by refusing to agree to the Union’s proposal that 
it be permitted to collect union dues in the plant dur- 
ing non-working hours. 

2. Whether the Board erred in not ordering the 


Company to agree to some form of union dues check- 
off provision. 


Or 


INDEX 


Statement of questions presented 
Counterstatement of the Case .............::-scscccscseseeseenenenenens 
I. The Board’s findings of fact 
Il. The Board’s conclusion and order 
Summary of argument wots 


I. Substantial evidence on the record considered 
as a whole supports the Board’s finding that 

the Company violated Section 8 (a) (5) and 
(1) of the Act by failing to bargain in good 
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COUNTERSTATEMENT OF THE CASE 


No. 19,492 is before the Court on the petition of the 
United Steelworkers of America, AFL-CIO (herein 


(1) 
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called the Union), to review and modify an order of 
the National Labor Relations Board to obtain certain 
relief which the Union, as charging party, requested 
and the Board denied. The Board’s order was issued 
against H. K. Porter Company, Inc., Disston Divi- 
sion-Danville Works (herein called the Company) on 
July 9, 1965, pursuant to Section 10(c) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U.S.C., Sec. 151, et seg.), and is re- 
ported at 153 NLRB No. 119 (J.A. 45-54, 58-59).* In 
No. 19,507, the Company has petitioned to set aside 
the same order.? In its answer to the Company’s pe- 
tition, the Board has requested enforcement of the or- 
der. This Court has jurisdiction of the proceeding 
under Section 10(e) and (f) of the Act. 


I. The Board’s Findings of Fact 


The Board found that the Company violated Sec- 
tion 8(a)(5) and (1) of the Act by failing to bar- 
gain in good faith with the Union. The substantially 
undisputed facts upon which this finding rests are 
summarized as follows: 


Following its victory in a Board election, the Union 
was certified on October 5, 1961, as the collective bar- 
gaining representative of the approximately 300 pro- 
duction and maintenance employees at the Company’s 


1“J.A.” refers to portions of the record printed as a joint 
appendix to the briefs, References preceding a semicolon 
are to the Board’s findings; those following are to the sup- 
porting evidence. 


This Court consolidated the two cases for all purposes. 
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Danville, Virginia, plant (J.A. 45-46; 17-18, 39, 42). 

Thereafter, the Company and the Union met 28 
times through November 27, 1962, without reaching 
agreement (J.A. 46). The bargaining conduct of the 
Company during this period was the subject of an un- 
fair labor practice proceeding initiated by the union 


(ibid.). In an unreported decision* the Board found. 


that_Plant Manager Jones had failed to bargain in 
good faith, inter alia, by adamantly refusing to agree 


fo an arbitration provision while insisting that any 
contract negotiated contain a no-strike clause, by uni- 
laterally changing conditions of employment, and by 
refusing to meet at reasonable times (J.A. 46). On 
July 17, 1964, the United States Court of Appeals for 
the Fourth Circuit enforced the Board’s remedial or- 
der which was submitted for summary entry (J.A. 
46).* 

The present proceeding concerns a further Board 
finding that the Company persisted in its refusal to 
bargain in good faith during the negotiations which 
resumed on October 23, 1963, about a month after the 
issuance of the Trial Examiner’s Decision in the prior 
unfair labor practice case (J.A. 47; 12-13). Between 
that date and September 10, 1964, the date of the last 
meeting between the parties, a total of 21 meetings 
took place, but again no final agreement was reached 
(J.A. 47; 13-14, 44). 


3 Copies of this decision are lodged with the Clerk of the 
Court. 


+The Company did not except to the Trial Examiner’s 
findings, conclusions, and recommended order (J.A. 46). 
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When the second round of negotiations broke off, 
only three items remained unresolved: wages, health 
and life insurance, and checkoff—that is, the deduc- 
tion of union dues by the Company from employee 
paychecks (J.A. 47; 14-15). At almost every bar- 
gaining session, the Company rejected the Union’s re- 
quest for checkoff, claiming that the collection of dues 
was the “union’s business” which the Company would 
not foster or promote (J.A. AT; 17, 27-28). In an 
effort to rea ions, 

offered to withdraw its checkoff request if the Com: 
pany would agree to proposals permitting either the 
Union’s stewards, or its financial secretary, to collect 
dges Eta ee ae at ON DIAL desing Toke g areas of the plant during non- 
working hours when dues became due (J.A. 47; 17, 
23). These alternative proposals were likewise re- 
jected on the ground that the Company would not 
“aid and comfort the International at this location,” 
by allowing the Union to collect dues anywhere or 
anytime on Company property (J.A. 47; 16-17, 27- 
30, 33-35). 

At the hearing, the Company’s chief negotiator, 
Plant Manager T. C. Jon in 
charge of the previous series of bargaining confer- 

__ ences; explain a e Company had no policy 
against permitting checkoff or dues collection on its 
premises, and that the rejection of these proposals 
was his own decision as “top man” at the Danville 
plant (J.A. 48; 25, 28). In this connection, Jones 
admitted that the Company had collective bargaining 
agreements with unions at other plants which contain 
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checkoff provisions (ibid.). He also maintained that 
his objection to a checkoff, or the Union’s alternative 
proposals, was not based upon “any inconvenience to 
the company,” pointing out that the Company regu- 
larly makes periodic payroll deductions at its Dan- 
ville plant, pursuant to the employees’ voluntary au- 
thorizations, for a variety of purposes, including the 
purchase of United States Savings Bonds, health and 
life insurance coverage for employees’ dependents, 
contributions to the United Givers Fund and to a 
“Good Neighbor Fund” (J.A. 48; 25-28, 44).° 


II. The Board’s Conclusion and Order 


On the basis of the foregoing facts and the entire 
record, the Board concluded that the Company’s in- 
transigent : i 
rejection of the Union’s substitute proposals, was 
merely a device to frustrate agreement with the Un- 
ion (J-A. 48-51). Accordingly, the Board found that 
the Company failed to bargain in good faith, in viola- 
tion of Section 8(a) (5) and (1) of the Act. 

The Board’s order (J.A. 51-54) directs the Com- 
pany to cease and desist from the unfair labor prac- 
tice found, and from in any like or related manner, 
interfering with, restraining, or coercing employees 
in the exercise of their rights guaranteed by the Act. 
Affirmatively, the Company is required to bargain 


*The Good Neighbor Fund, which was a weekly payroll 
deduction of 10 cents to pay for gifts to hospitalized em- 
ployees, plant parties, special charitable donations and the 
like, had been discontinued about a year prior to the hear- 
ing herein (J.A. 48, n. 7; 26). 
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with the Union upon request and to post appropriate 
notices. The Board declined, however, to order the 
Company to agree to some form of checkoff, as re- 
quested by the Union (J.A. 51, n. 9). The Board also 
considered it unnecessary to pass upon the Union’s 
further request for a finding that the Company inde- 
pendently violated Section 8(a)(5) and (1) of the 
Act by rejecting the Union’s proposals (supra, p. 4) 
in lieu of a checkoff. As the Board explained, its or- 
der would not have differed even if such a finding had 
been made (J.é A. 51, n. 9 9). The Union’s contentions 
‘with respect to ‘these rulings are discussed at pp. 12- 
17, infra. 


SUMMARY OF ARGUMENT 


1. Substantial evidence supports the Board’s find- 
ing that Plant Manager Jones, as the Company nego- 
tiator, in declining to consider the inclusion of a 
checkoff provision in any contract, took this position 
to frustrate any possibility of agreement with the 
Union. In so finding, the Board properly considered 
the nature of Jones’ announced reason for his posi- 
tion, his demeanor as a witness, and his conduct in 
bargaining over 3 years—conduct which earlier re- 
sulted in an uncontested finding of a refusal to bar- 
gain. 

2. The Board did not err in failing to order the 
Company to sign an agreement allowing the Union 
some use of Company time, facilities, or property in 
collecting union dues. Although the employer’s ap- 
proach to bargaining resulted in a categorical rejec- 
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tion of any proposal for checkoff, a refusal to agree to 
such a provision could be lawful, and the Board’s or- 
der properly allows the Company to do so in good 
faith. 


ARGUMENT 


I. Substantial Evidence on the Record Considered as a 
Whole Supports the Board’s Finding That the Com- 
pany Violated Section 8(a)(5) and (1) of the Act by 
Failing to Bargain in Good Faith 

The statutory duty to bargain collectively, em- 

bodied in Section 8(d) of the Act, imposes the obli- 
gation to meet and “confer in good faith” with a view 
to the final negotiation and execution of an agree- 
ment. While neither party is obligated to yield to 
the demands of the other, nevertheless, as the Fifth 
Circuit has pointed out, the parties must “enter into 
discussion with an open and fair mind, and a sincere 
purpose to find a basis of agreement...” Globe Cot- 
ton Mills v. N.L.R.B., 103 F. 2d 91, 94. Or as the 
Supreme Court said, in restating the principles which 
guide decision in cases involving good faith bargain- 
ing, in N.L.R.B. v. Insurance Agents’ Union, 361 
U.S. 477, 485: 


Collective bargaining, then is not simply an occa- 
sion for purely formal meetings between man- 
agement and labor, in which each maintains an 
attitude of ‘take it or leave it’; it presupposes a 
desire to reach ultimate agreement to enter into 
a collective bargaining contract. 


In the same case, supra, p. 498, the Court recognized 
that “the Board has been afforded flexibility to deter- 
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mine * * * whether a party’s conduct at the bargain- 
ing table evidences a real desire to come into agree- 


ment.” The Board’s determination is made by “draw- 
ing inferences from the conduct of the parties as a 


whole.” Thus, the “previous relations of the parties, 


“antecedent events explaining behavior at the bargain- 


ing 1 table, and the course of ne otiations constitute the 


838, UAW-AFL-CIO, etc. v. N.L.R.B., 112 App. D. C. 
107, 114, 300 F. 2d 699, 706, cert. denied, 370 U.S. 
911 (quoting Frankfurter, J., separate opinion, 
N.L.R.B. v. Truitt Manufacturing Company, 351 
U.S. 149, 155.) 

As shown in the Counterstatement, when the nego- 
tiations resumed in October 1963, Plant Manager 
Jones declined to agree to any form of checkoff on a 
ground which virtually precluded all bargaining—his 
personal conviction that such assistance to the Union 
was inappropriate.* Thus, Jones took the position 
that the collection of union dues is the Union’s busi- 
ness and that the employer should not assist in it 
(J.A. 27-30), or as the contention was summed up in 
Jones’ testimony, he was “not going to aid and com- 
fort the union, in the union’s business” (J.A. 31), 
even though it caused the Company no particular “in- 
convenience” (J.A. 28). As the Board noted (J.A. 
49-50), this testimony “evidences an attitude incon- 
sistent with the obligation imposed upon an employer 
by the Act,” for neither the good faith belief as to the 
manner in which the union should run its business, 


*Cf. Duro Fittings Company, 121 NLRB 377. 
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nor a desire to avoid helping the union, entitles an 
employer so to eliminate bargaining with respect to 
mandatory issues. N.L.R.B. v. Wooster Division of 
Borg-Warner Corp., 356 U.S. 342; N.L.R.B. v. Reed 
& Prince Mfg. Co., 205 F. 2d 181, 136 (C.A. 1). 


Similarly, the Company indicated that it would in- 
corporate a off provision in a contract, if (and 
only if) the union could compel such action by a. 
strike. Of course, the Union could have resorted to 
strike action in order to compel the Company to make 
this concession. But this suggestion, coupled with the 
Company’s failure to negotiate about the checkoff 
with an open mind fygther illustrates the Company's 
lack of a “serious intent to adjust differences and to 
reach an acceptable common ground . ..” 1 N.L.R.B. 
Ann. Rep. 85, quoted with Boaters in Insurance 


Agents’ International, supra, 361 U.S. at 485. 
The Board found, however,..that..Jones, was not 


eran een aE 


-.Simgply being sagt? but was taking this position 

..With a conscious ose of frustrating agreement” 
(J.A. 49). Sioa ae 

of elements, the first of which was “antecedentexents., 
explaining behavior at the bargaining table” (Local 
883, supra, 112 App. D. C. at 114), including Jones’ 
conduct as related in the prior decision. Further- 
more, the Board adopted the Trial Examiner’s finding 
based_onJones’demeanor. while testifying as to his 
reasons for refusing to agree to these proposals (J.A. 
28-29), that the attitude displayed by Jones prior to 
October 1963, continued to represent Jones’ attitude 
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toward bargaining with the Union—an “evil to tole- 
rate” (J.A. 49).7. This animus and Jones’ prior con- 
duct are clearly relevan etermining 


Jones. was bargaining in n_good faith. Local 833; 


supra, 112 App. D. C. at 114; N.L.R.B. v. My Stores, 
Inc., 345 F. 2d 494, 497-498 (C.A. 7) and cases cited; 
N.L.R.B. v. Swift & Co., 127 F. 2d 30, 31-32 (C.A. 
6); Great Southern Trucking Co. v. N.L.R.B., 127 F. 
2d 180, 184 (C.A. 4), cert. denied, 317 U.S. 652; 
N.L.R.B. v. Reed & Prince Mfg. Co., 205 F. 2d 131, 
139-140 (C.A. 1), cert. denied, 346 U.S. 887. These 
factors are particularly relevant here, si e, 
Board found (J.A. 50), the same antiunion animus 
was also reflected in the Company's pronauncements 


*The Company asserts (Br. 17) that this is the “use of 
a witness’s demeanor as substantive evidence [rather than 
simply as a test of credibility] which violates a sound and 
long established evidentiary principle of our legal system.” 


This statement is clearly inconsistent with the Supreme 

Court’s observation It N-L-R.B. V. Walton Mfg. Co., 805 US.” 

404, 407-408 that omer 
“the demeanor of a witness . . . may satisfy the tri- 
bunal, not only y that the witness” testimony 1s not true, 
but that the truth is the opposite of his”story; for the 
denial of one, who has a , motive to deny, may be uttered 
with such hesitation, discomfort, arrogance or defiance, 
as to give assurance that he is fabricating, and that if 
he is, there is no alternative but to assume the truth of 
what he denies. Dyer v. MacDougall, 201 F. 2d 265, 
269.” 

In any event, as Judge Learned Hand pointed out in 
N.L.R.B. Vv. Thompson & Co., 208 F. 2d 748, 745 (C.A. 2), 
“‘Good faith’ is—one- form._of- credibility; it means that 
the motive which actuated the conductin—question-.was.in 
fact what the actor ascribes to it...” 
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the Union in the eyes 
A Cf. Inland Lime & 
Stone Co. v. N.L.R.B. 119 F. 2d 20, 22 (C.A. 7). 
The Company apparently concedes (Br. 15-17) that 
despite the six-month’s limitation contained in Section 
10(b) of the Act, as interpreted in Local Lodge 1424, 
LAM. (Bryan Mfg. Co.) v. N.L.R.B., 362 U.S. 411, 
events preceding the limitation period “may be utilized 
to shed light on the true character of matters occur- 
ring with the limitations period” (id. at p. 416). 
The Company argues, however, that the Board here 
relied, not simply on Jones’ past conduct and state- 
ments but also on the determination that his prior 
conduct was unlawful, and that Bryan prohibits such 
reliance. The Company bases its contention (Br. 16) 
on the portion of the Supreme Court’s opinion there 
quoted which states that a special situation exists 
“where conduct occurring within the limitations pe- 
riod can be charged to be an unfair labor practice 
only through reliance on an earlier unfair labor 
practice.” (emphasis supplied). Thexule.in Bryan 
has a second condition, however, for the sentence fol- 


lowing. the Company's quote makes clear that such re- 


liance_is improper only “where a complaint based. 


upon that earlier event is time-barred, [because] to . 
permit. the event itself so in_effect results 


in reviving a legally defunct unfair labor practice” 
(362 U.S. at 417). In stating its rationale, the Court 


further stressed that the decision was necessary to 
preserve the policies underlying Section 10(b)—“to 
bar litigation over past events ‘after records have 


indi 
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been destroyed, witnesses have gone elsewhere, and 
recollections of the events in question have become 
dim and confused’... .” (id. at 419). Obviously, these 
considerations have no 2 no applicatio. 

as here, where the Board looks to previously adjudi-__ 
cated conduct to shed light u upon events occurring 
Within the limitations period,” 

We submit, therefore, that the Board’s decision in- 
volves no procedural error. On this record, including 
the nature of Jones’ announced reason for his bar- 
gaining position, his demeanor as a witness, and his 
conduct in bargaining over 3 years—conduct which 
earlier resulted in an uncontested finding of a refusal 
to bargain, the Board reasonably inferred that his 
repeated rejection of the Union’s proposals regarding 
dues collection was merely used “as a cloak ... to 
conceal a purposeful strategy to make bargaining fu- 
tile or fail.” N.L.R.B. v. Herman Sausage Co., 275 
F, 2d 229, 232 (C.A. 5). 


II. The Board’s Order Is Reasonable and Proper 


In No. 19,492, the Union contends that the Board 
erred in failing to order the Company to make provi- 
sion for some sort of dues collection in the contract, 


7a As the Trial Examiner pointed out (J.A. 49, n. 1), this 
is not to say that, because the Company engaged in bad faith 
bargaining in the earlier negotiations it necessarily con- 
tinued to follow that course in the subsequent negotiations. 
But the Board may properly take into account the earlier 
attitude of the Company in determining whether its current 
bargaining position evidences a change and compliance with 
the good faith requirement of the Act. 
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either expressly by ordering the Company to agree to 
checkoff, or implicitly by finding that the failure to 
agree to a particular alternative proposal would be 
unlawful. a ar riage Sees eed to 
the formulation Of an aiirmative 2 order to remedy un- 
fair labor practices, an area area_“pee uliarly a matter 
for administrative competence.” (Fibreboard Paper 
‘Products Corp. v. N-L-R-B., 379 U.S. 203, 216) and 
accordingly, the Union must establish that the 
Board’s failure to enter such an order was an abuse 
of discretion. We submit that no such finding is jus- 
tified. 

First, the Union centends that such an order is ap- 
propriate on the facts here, because, it asserts, the 
Board found on undisputed evidence, that the Com- , 
pany Nad nis objection to the checkoff except the im- 
‘permissible objection discussed above, pp. 7-12. The 
Board made no such finding, and what the record in- 
digputably shows, as the Union later concedes (Br. 
17), is that. the. Company...advanced..no.other..objec- 
tion. As the Board found, however, the Company’s 
position in bargaining was unlawful for the very rea- 
son that it prevented consideration of the merits of 
any Union proposal, and called for the categorical re- 
jection of all provisions concerning checkoff. Of 
course, the Board’s order does not require the Com- 
pany to agree a checkoff; it requires it to bargain in 
good faith with respect to that issue. The fact that 
an employer has failed to bargain in good faith about 
contract provisions does not entitle the Union to an 
order requiring the employer to yield on those provi- 
sions. An employer does not forfeit his right to a 
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lawful position simply by having previously taken an 
unlawful one. Second, the Union contends that the 
Company cannot have a legitimate o objection to check- 
‘off, because it has abjured what the Union asserts is 
the only lawful justification for such a refusal—that 
arranging for checkoff would be an inordinate burden 
on the Company. As the.Unionobserved, however, 
checkoff is extremely valuable to it under the circum- 
stances here (Br. 18), while the additional clerical 
expense to the company would be quite small. These 
very factors make ¢ ‘checkoff a valuable counter for use 
by the Company in “bargaining with the Union with 
respect to wages and insurance, both of which may 
be expensive to the Company. Clearly an employer 
may not be barred from relying upon these considera- 
tions in the give and take of his over-all bargaining 


with a union, provided, again, that he acts in good 
faith. 


The Union further contends that the Board erred 
in failing to find that respondent independently vio- 
lated Section 8(a) (5) and (1) by refusing to to accede 
to the Union’s alternative proposal (i.e, “to agree to 
permit the Union either through its secretary or 
stewards to collect dues on plant premises during non- 
working time) and to direct the Company to make 
that concession.’ More specifically the Union argues 
that under the Act employee-stewards may, without 


®The Trial Examiner, with the Board’s concurrence, de- 
clined to pass upon this issue, since in his view the remedial 
order would have been the same as the one which he rec- 
ommended. 
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risking disciplinary action, collect union dues on com- 
pany property during non-working time and that ac- 
cordingly, the Union was entitled as a matter of law 
to a contract clause acknowledging that privilege. 
Even if the premise of the contention is conceded, 
arguendo, it does not support the conclusion the Un- 
ion draws from it. In essence, what the contention 
boils down to is that a , party to collective bargaining gaining 
negotiations, Is entitled as a matter. of right, to. con- 
“tractual provisions which incorporate any duty | or ob- 
ligation which the Act’ prescribes. ~ 

The argument 1 is is unsound. An unexplained refusal 
by one party to incorporate ‘into a collective bargain- 
ing agreement “what the law requires” may evidence, 
in varying degrees, a lack of good faith and a pur- 
pose to avoid reaching any agreement or a total re- 
jection of the statutory scheme for collective bargain- 
ing.’ But it does not necessarily follow that.the other 
party is.entitled,. without. qualification and.as_a mat- 
ter of right, to obtain contractual recognition of all 


of its statutory privileges... Legitimate considerations 
may exist which would justify a refusal to superim- 
pose upon the statutory rights and duties a separate 
and independent contractual obligation with the inci- 
dental consequences that might flow from it. See 
Smith v. Evening News Ass’n, 371 U.S. 195. Thus, 
for example, under the Act employees are entitled to 
engage in union solicitation on plant premises during 
non-working time. An employer’s refusal to accord 


°See for example, Seniorita Hosiery Mills, Inc., 115 
NLRB 1304, 1312. 
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contractual recognition to that right might in a given 
set of circumstances evidence a purpose to avoid ar- 
riving at any agreement. But it hardly follows that 
an employer is under an affirmative duty to give to 
the employees a contractual right to engage in union 
solicitation on plant premises in addition to their 
statutory right. To take another example, under the 
Act an employer is required to furnish to the bargain- 
ing representative information concerning terms and 
conditions of employment which the representative 
needs to discharge its duties. While employers may 
and sometimes do agree to contract provisions recog- 
nizing this obligation, it would be difficult to say that 
an employer is chargeable with a per se violation of 
the Act if he declined to give such a contractual com- 
mitment. Of course, an employer’s refusal to super- 


impose a contractual HEM UpOH Wie-SaMIVEy Tight 
does not, absent a clear waiver, diminish the latter. 


Timken Roller Bearing Co. v. N.L.R.B., 925 F. 2d 746, 
751 (C.A. 6). On the other hand, the statute requires 
an employer to recognize a union chosen by a 
majority of the employees, as the exclusive bar- 
gaining representative of all of the employees in 
the appropriate unit. An employer’s refusal to 
incorporate that obligation into a written contract 
is tantamount to a failure to accord to the bar- 
gaining representative the full recognition which 
the Act contemplates and without more would sup- 
port a Board order directing the employer to accord 
written recognition to the bargaining representative. 
Cf. McQuay-Norris Mfg. Co. v. N.L.R.B., 116 F. 2d 
748, 752 (C.A. 7), cert. denied, 318 U.S. 565. The 
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proposal here in question is of a wholly different char ___ 


_acter, It may be that an employer may not bar union 
stewards from collecting union dues on plant premises 
during non-working time. But that does not signify 
that he must also accord contractual recognition of 
that privilege. All that the statute requires is that. 
he. bargain in good faith concerning.the inclusion of 
such a proposal in a written agreement. 


CONCLUSION 


For the reasons stated, we respectfully submit that 
the petitions for review should be denied and the 
Board’s order enforced in full. 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question in Case No. 19,507, is whether sub- 
stantial evidence on the whole record supports the 
Board’s finding that the Company failed to bargain in 
good faith in violation of Section 8(a) (5) and (1) of 
the Act. 


2. The questions in Case No. 19,492 are: 


(a) Whether the Board erred in failing to find 
that the Company violated Section 8(a)(5) and 
(1) of the Act by refusing to agree to the Union’s 
proposal that it would be permitted to collect union 


dues in the plant during non-working hours. 


(b) Whether the Board erred in not ordering 
the Company to agree to some form of union dues 
check-off provision. 
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Statutes Involved. 


STATUTES INVOLVED 


The following are the relevant parts of the National 
Labor Relations Act involved in this case: 
Section 1 


“ 


“Tt is hereby declared to be the policy of the 
United States to eliminate the causes of certain sub- 
stantial obstructions to the free flow of commerce 
and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the prac- 
tice and procedure of collective bargaining and by 
protecting the exercise by workers of full freedom 
of association, self-organization, and designation of 
representatives of their own choosing, for the pur- 
pose of negotiating the terms and conditions of their 


employment or other mutual aid or protection.” 


Section 8 (a) 

“Tt shall be an unfair labor practice for an em- 
ployer— 

“(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
section 7;... 

““(5) to refuse to bargain collectively with the 
representatives of his employees. .. .” 


Section 8(d) 

“For the purposes of this section, to bargain 
collectively is the performance of the mutual obli- 
gation of the employer and the representative of 
the employees to meet at reasonable times and con- 


Statutes Involved. 


fer in good faith with respect to wages, hours, and 
other terms and conditions of employment . . . but 
such obligation does not compel either party to agree 
to a proposal or require the making of a confes- 
sion... .” 


Section 10(b) 

“Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have 
power to issue and cause to be served upon such 
person a complaint stating the charges in that re- 
spect, and containing a notice of hearing before the 
Board or a member thereof, or before a designated 
agent or agency, at a place therein fixed, not less 
than five days after the serving of said complaint: 


Provided, That no complaint shall issue based upon 
any unfair labor practice occurring more than six 
months prior to the filing of the charge with the 
Board... .” 


Section 10(e) 
“The Board shall have power to petition any 
United States court of appeals... within any circuit 
- - wherein the unfair labor practice in question 
occurred or wherein such person resides or transacts 
business, for the enforcement of such order... . 
The findings of the Board with respect to questions 
of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. . . .” 


Statutes Involved. 


Section 10(f) 

“Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the 
relief sought may obtain a review of such order in 
any United States court of appeals in the circuit 
wherein the unfair labor practice in question was 
alleged to have been engaged in or wherein such 
person resides or transacts business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition 
praying that the order of the Board be modified or 
set aside. . . . Upon the filing of such petition, the 
court shall proceed in the same manner as in the 
case of an application by the Board under subsec- 
tion (e), and shall have the same jurisdiction to 
grant to the Board such temporary relief or re- 
straining order as it deems just and proper, and in 
like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; 
the findings of the Board with respect to questions 
of fact if supported by substantial evidence on the 
record considered as 2, whole shall in like manner 
be conclusive.” 


JURISDICTIONAL STATEMENT 


The National Labor Relations Board had jurisdic- 
tion of this case pursuant to Section 10(a) of the Na- 
tional Labor Relations Act inasmuch as the case in- 
volves an alleged unfair labor practice and the Company 
is engaged in commerce within the meaning of Section 
2 (6) of the Act, with an amount in commerce in excess 
of the jurisdictional amount established by the Board 
(JA 38, 41). This Court has jurisdiction to review the 
Order of the Board pursuant to Section 10(f) of the 
National Labor Relations Act inasmuch as the Company 
is a person aggrieved by the final Order of the Board. 


STATEMENT OF CASE 


Case No. 19,507 is before this Court on a petition 
filed by H. K. Porter Company, Inc. (hereinafter called 
the “Company’’) to review a final order of the National 
Labor Relations Board (hereinafter called the “Board” ) 
which held that the Company had bargained in bad 
faith with United Steelworkers of America, AFL-CIO 
(hereinafter called the “Union”) at the Company’s Dan- 
ville, Virginia plant, in violation of Sections 8(a) (5) 
and (1) of the National Labor Relations Act (herein- 
after sometimes called the “Act”). The Board has filed a 
cross-application in Case No. 19,507 for enforcement of 
its order. Case No. 19,492 is before the Court on the 
Union’s petition to review the same order of the Board. 
In its petition, the Union contends that the Board erred 
in not considering whether the Company bargained in 
bad faith on a ground additional to that found by the 
Board and in not ordering the Company to agree to the 
Union’s proposed contract provision. This case. was 
designated on the records of the Board as Case No. 5- 
CA-2785. 


Statement of Case. 


The negotiations at issue in this case and in which 
the Company was found to have bargained in bad faith 
took place in the period from October 23, 1963 to Sep- 
tember 10, 1964 (JA 50-51). A total of twenty-one 
bargaining sessions were held between the parties dur- 
ing that period (JA 47). When bargaining commenced 
on October 23, 1963, some fourteen items were open and 
unresolved between the parties, but during the negotia- 
tions which followed, the parties through the bargain- 
ing process reduced the unresolved issues so that by Sep- 
tember 10, 1964 there were three major categories of 
issues remaining unresolved, these being wages, health 
and life insurance, and dues check-off (JA 47), with 
wages comprising a number of specific issues such as 
incentive, holidays and shift differentials (JA 15). Dur- 
ing the bargaining sessions, the Union demanded that 
the collective bargaining agreement include a dues 
check-off or other dues collection provision but the Com- 
pany’s negotiator, plant manager Jones, refused to agree 
to such provision (JA 47). Mr. Jones’ reason for such 
refusal was that the collection of dues is the Union’s 
business and that the Company should not help the 
Union collect its dues (JA 16, 28-30). Mr. Jones told the 
Union representatives during the bargaining sessions 
that the collection of dues ‘(was the union’s business, not 
theirs” (JA 16). The Union representatives stated to 
Mr. Jones during the bargaining sessions that the Union 
would not sign a contract without a dues collection pro- 
vision (JA 30-31, 33). The labor contracts at some of 
the Company’s other plants contain a dues check-off 
provision (JA 48). The Union has signed contracts 
without a dues check-off provision (JA 20). The Com- 
pany makes payroll deductions for United States Sav- 
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ings Bonds, United Fund, and dependents’ coverage 
under the employees insurance plan maintained by the 
Company (JA 9-10, 25, 48). Until approximately one 
year prior to the hearing in this case, the Company also 
made payroll deductions for a Good Neighbor Fund (JA 
48). The Company has refused in the past to make pay- 
roll deductions for churches, garnishment, employee pur- 
chases from the Company and employee tools (JA 28- 
29). The Company’s refusal to agree to a dues check-off 
provision was not because of any inconvenience to the 
Company in checking off union dues, but was because of 
Jones’ conviction that the collection of union dues is the 
union’s business and not the Company’s (JA 28, 47-48). 
The Union has over 300 members at the Company’s Dan- 
ville plant (JA 17) and has monthly dues of five dollars 
per member (JA 19). According to the testimony of a 
Union witness, it would be possible for the Union to col- 
lect dues at the monthly meetings of the Local or by’ 
mail (JA 18). An elected officer of the Union’s Local 
maintains the records and files of the Local in Danville 
(JA 19). 


After the filing of a charge by the Union, the Gen- 
eral Counsel of the Board issued a complaint which 
charged that the Company had bargained with the Union 
in bad faith since October 21, 1963 “by, inter alia, ada- 
mantly rejecting the Union’s proposal for a provision 
for the deduction of union dues” (JA 39-40). After 
hearing, the Trial Examiner issued a decision in which 
he held that the Company had refused the Union’s pro- 
posal for a dues check-off provision for the purpose of 
frustrating an agreement with the Union and thus had 
engaged in bad faith bargaining in violation of Sections 
8 (a) (5) and (1) of the National Labor Relations Act. 
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The Trial Examiner noted in his decision that he found 
it “unnecessary to pass on the contention advanced by 
the Charging Union, but not urged by the General Coun- 
sel, that Respondent independently violated Section 8 
(a) (5) and (1) of the Act, by rejecting the Union’s 
alternatives to its original check-off proposal, because 
in any event the order which I shall recommend would 
be the same” (JA 51). His recommended order was 
that the Company cease and desist from refusing to 
bargain collectively with the Union and, affirmatively, 
that the Company bargain collectively with the Union. 
After Exceptions were filed to the Trial Examiner’s de- 
cision by the Company, by General Counsel and by the 
Union, the Board issued a decision and order on July 
9, 1965. The Board, without a separate opinion of its 
own on the merits, affirmed the rulings of the Trial Ex- 
aminer made at the hearing, adopted the Trial Exam- 


iner’s findings, conclusions and recommendations, and 
adopted as its order the recommended order of the Trial 
Examiner. 


The Trial Examiner set forth the following “fac- 
tors” (and no others) as the basis for his conclusion 
that the Company’s position with respect to a dues 
check-off provision was taken for the purpose of frus- 
trating an agreement with the Union (JA 49-51): 


1. Jones, the Company’s negotiator, had an 
antiunion animus. 


2. Jones had a desire not to give “aid and 
comfort” to the Union by assisting it in collecting 
dues and this evidences an attitude inconsistent 
with the obligation imposed upon an employer by 
the National Labor Relations Act. 
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3. The Company had a position of reliance 
upon the economic strength of the parties and this 
runs counter to the objectives of the Act and dem- 
onstrates a purpose of forestalling an agreement 
with the Union by disparaging the Union in the 
eyes of the employees. 


STATEMENT OF POINTS 


In Case No. 19,507 the Company relies upon the 
following points: 

1. The Trial Examiner erred in making a find- 
ing that Jones had an antiunion animus by first 
determining through the decision and excerpts from’ 
Jones’ testimony in a prior case that he had an anti- 
union animus at that time and then by determining 
through Jones’ demeanor while testifying in this 
case that his attitude had not changed since he testi- 
fied in the prior case. 

2. The Trial Examiner erred in concluding 
that antiunion animus is evidence of bad faith bar- 
gaining. 

3. The Trial Examiner erred in attributing to 
Jones the words “aid and comfort”. 


4. The Trial Examiner erred in concluding 
that an employer’s desire not to give aid and com- 
fort to a union by assisting it in collecting dues evi- 
dences an attitude inconsistent with the obligations 
imposed upon an employer by the National Labor 
Relations Act. 


5. The Act does not require an employer to: 
give aid, comfort, assistance or prestige to a union. 
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6. The Trial Examiner erred in concluding 
that the present case involves a “somewhat compar- 
able situation” to the General Electric case and by 
finding or inferring that the Company conducted 
negotiations in such a manner as to disparage or 
discredit the Union in the eyes of the employees. 

7. The Trial Examiner erred in finding that 
the Company’s position was one of reliance upon the 
economic strength of the parties. 

8. The Trial Examiner erred in concluding that 
reliance upon economic strength runs counter to 
the objectives of the Act. 

9. The Trial Examiner erred in concluding that 
reliance upon economic strength demonstrates a pur- 
pose of frustrating an agreement. 


10. The Trial Examiner erred in relying to any 
extent, for his finding of bad faith bargaining, on the 
fact that the check-off of union dues would not be an 
inconvenience to the Company and on the fact that 
the Company makes payroll deductions for U. S. Sav- 
ings Bonds and United Fund. 


11. The Trial Examiner erred in not finding 
that it is possible for the Union to collect dues by 
mail or at the monthly meetings of the Local. 


12. The Trial Examiner erred in not consider- 
ing as substantial evidence of good faith bargaining 
by the Company the entire period of negotiations 
including the fact that the bargaining resulted in the 
unresolved major issues being reduced from fourteen 
to three. 
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13. The Trial Examiner erred in concluding 
that the Company took an adamant position on one 
issue for the purpose of frustrating an agreement 
when there were six or more unresolved specific 
issues. 

14. The Trial Examiner erred in not finding 
that the Union adamantly insisted upon a dues col- 
lection provision and that the Union representatives 
stated to the Company negotiator during bargaining 
sessions that it would not sign a contract without 
such a provision. 


15. The Trial Examiner erred in not concluding 
that both parties engaged in hard bargaining and 
that they reached an impasse on the dues check-off 
issue. 

In Case No. 19,492, the Company relies upon the 
following points: 

1. Inasmuch as the Trial Examiner had found 
bad faith bargaining on the part of the Company on 
the basis of its rejection of one contract proposal 
made by the Union, it was unnecessary to consider 
whether the Company’s rejection of another Union 
proposal would have independently constituted bad 
faith bargaining because on either finding the Trial 
Examiner’s recommended order would have been 
the same. 


2. The Board cannot as a matter of law order 
the Company to agree to a dues check-off provision. 


Summary of Argument. 


SUMMARY OF ARGUMENT 


The Trial Examiner based his conclusion that the 
Company had bargained in bad faith in violation of 
Sections 8(a) (5) and (1) of the National Labor Rela- 
tions Act entirely on his finding that the Company re- 
fused to agree to a dues check-off provision for the pur- 
pose of frustrating an agreement with the Union. He 
set forth three “factors” as the basis for this finding. 


The first “factor” given by the Trial Examiner is 
that Jones had an antiunion animus. He committed 
gross error in the manner in which he made this finding. 
First, he decided that Jones had an antiunion animus 
at the time of a prior case (which involved bargaining 
which occurred more than six months prior to the charge 
in this case) by considering the decision in the prior 
case and by reading excerpts from Jones’ testimony in 
the prior case as set forth in the decision of the trial 
examiner in that case. He then decided that Jones’ de- 
meanor while testifying in the present case showed 
that his attitude towards collective bargaining had not 
changed since he testified in the prior case. Aside from 
the obvious unfairness in this manner of fact finding, 
it violates Section 10(b) of the Act which provides that 
a complaint shall not be issued on any unfair labor prac- 
tice occurring more than six months prior to the filing 
of the charge. The Supreme Court held in Machinists 
Local that Section 10(b) is a rule of evidence as well as 
a statute of limitations. The Trial Examiner’s reliance 
on the prior case also is an example of the “carry over” 
intent doctrine which was disapproved by the Tenth 
Circuit in Shawnee Industries. He committed further 
error by using Jones’ demeanor while testifying in this 
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case as substantive evidence. This violates a settled 
evidentiary principle of our legal system. Aside from 
the erroneous manner in which he made this finding, the 
Trial Examiner committed further error in using anti- 
union animus as evidence of bad faith bargaining. The 
irrelevancy of antiunion bias to the question of whether 
an employer has committed an unfair labor practice 
was recognized by this Court in Metal Processors’ Union. 


The second “factor” given by the Trial Examiner 
as the basis for his finding that the Company refused to 
agree to a dues check-off provision in order to frustrate 
an agreement is that plant manager Jones’ explanation 
for refusing to agree to a dues check-off provision was 
that he did not wish to give “aid and comfort” to the 
Union and that this is inconsistent with the obligations 
imposed upon an employer by the Act. The Trial Ex- 
aminer was in error in attributing to Jones the words 
“aid and comfort” which he then relied upon as a major 
“factor” for his decision. Jones did not use these words 
in his testimony, nor did the Union negotiator testify 
that Jones used these words during bargaining sessions. 
Jones’ narrative testimony was that he refused to 
agree to a dues check-off provision because the collec- 
tion of dues is the Union’s business and not the Com- 
pany’s. The Union negotiator testified that this was 
the reason given by Jones during bargaining sessions. 
Aside from this error, however, it is clear that an em- 
ployer’s desire not to give aid and comfort to a union 
by assisting it in collecting dues does not evidence an 
attitude inconsistent with any obligation imposed upon 
an employer by the National Labor Relations Act. The 
law simply does not obligate an employer to give “aid 
and comfort” to a union, whether by assisting it in the 
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collection of dues or otherwise. The obligations im- 
posed upon an employer by the Act, including the ob- 
ligation to bargain, are for the benefit of the employees 
and not for the benefit of the union. As the Supreme 
Court stated in May Stores, “Nothing in the Act re- 
quires an employer to maintain a union’s prestige” or 
“to magnify the union’s influence”. 


The third “factor” given by the Trial Examiner 
as the basis for his finding that the Company refused 
to agree to a dues check-off provision for the purpose 
of frustrating an agreement is that the Company’s ex- 
planation for having check-off provisions in the labor 
contracts at some of its plants is the economic strength 
of the unions at those plants and this, concluded the 
Trial Examiner, is a “position” which runs counter to 
the objectives of the Act and shows that the Company’s 
purpose was to forestall reaching an agreement by dis- 
paraging the Union in the eyes of the employees. The 
Trial Examiner was in error in finding that the Com- 
pany’s position was one of reliance upon economic 
strength. There is absolutely no testimony on the rec- 
ord to support this finding. The only reference in the 
transcript to the relative economic strength of the par- 
ties was made by the Company’s counsel during his 
closing oral argument to the Trial Examiner after the 
completion of testimony. But, in any event, it is settled 
law that there is nothing inconsistent between good 
faith bargaining and reliance during bargaining upon 
economic strength. This was recognized by this Court 
in Textile Workers Union and by the Supreme Court in 
Insurance Agents’ International Union and the recent 
cases of Brown and American Ship Building Co. The 
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Trial Examiner also was in error as a matter of law 
in stating or implying that reliance upon economic 
strength results in a disparagement of the union in the 
eyes of the employees. The concept of disparagement 
envisions actions by the employer, such as unilateral 
wage increases, in which the employer bypasses the 
union and deals directly with the employees and thereby 
subverts the union’s position as representative of the 
employees. There is absolutely no evidence in the pres- 
ent case that the Company in any manner bypassed the 
Union and dealt unilaterally with the employees. 


The statutory duty imposed upon this Court by 
Sections 10(e) and 10(f) of the National Labor Re- 
lations Act is to determine whether the Trial Examiner’s 
finding that the Company refused to agree to a dues 
check-off provision in order to frustrate an agreement 
is “supported by substantial evidence on the record 
considered as a whole”. The Supreme Court pointed 
out in Universal Camera Corp. that substantial evidence 
is more than a “mere scintilla”; that it is such evidence 
as a “reasonable mind” might accept as adequate to 
support a conclusion; and that it must do more than 
“create a suspicion”. The Supreme Court further said 
in that case that the courts have the responsibility for 
keeping the Board “within reasonable grounds” and 
that a Trial Examiner’s findings may be disregarded 
even though they are not “clearly erroneous”. Applying 
these standards to the present case, it is clear that the 
evidence on the record considered as a whole does not 
support the finding that the Company refused to agree 
to a dues check-off provision for the purpose of frus- 
trating an agreement. On the contrary, the evidence 
shows hard bargaining by both parties with both par- 
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ties adamantly insisting on their own position with re- 
gard to the dues check-off question which resulted in 
an impasse on this issue. Going beyond the unsupport- 
able three “factors” given by the Trial Examiner as the 
basis for his crucial finding, the evidence shows affirma- 
tively that the Company bargained in good faith. As 
a result of over twenty-one bargaining sessions, the 
number of general categories of issues remaining un- 
resolved was reduced from fourteen to three. Wages, 
as one of these three general issues, comprise a number 
of things such as incentive, holidays and shift differen- 
tials. Thus, with six or more specific issues open be- 
tween the parties, the Company’s position on the one 
narrow issue of check-off could hardly have the effect 
of frustrating an agreement. Another factor which 
negates a finding of bad faith bargaining by the Com- 
pany was the adamant and unyielding demand by the 
Union for a dues collection provision. The Union rep- 
resentatives stated during bargaining that the Union 
would not sign an agreement without a dues collection 
provision. Under these circumstances, it is difficult to 
see how the Company’s refusal to agree to this provi- 
sion would constitute bad faith bargaining. The evi- 
dence further showed that it is possible for the Union 
to collect dues by mail or at its monthly meetings. The 
Board, in affirming the Trial Examiner’s decision on 
such a complete lack of evidence to support the de- 
cision, is, in effect, attempting to dictate a concession 
which it feels the Company should make to the Union. 
This is in direct violation of Section 8(d) of the Act 
which provides that the obligation to bargain in good 
faith “does not compel either party to agree to a pro- 
posal or require the making of a concession”. As 
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stated by the Supreme Court in American National Ins. 
Co., the Board may not directly or indirectly “compel 
concessions or otherwise sit in judgment upon the sub- 
stantive terms of collective bargaining agreements”. 


The two points raised by the Union in its petition 
for review in Case No. 19,492 are academic inasmuch 
as the Court should set aside the Board’s decision for 
the foregoing reasons. But, in any event, the Court 
should reject the Union’s contention that the Trial Ex- 
aminer erred in considering whether the Company bar- 
gained in bad faith on the additional ground of the 
Company’s rejection of the Union’s alternate proposal 
for collection of dues on plant property, since the Board’s 
ultimate conclusion that the Company bargained in bad 
faith in violation of Section 8(a) (5) of the Act and its 
order that the Company bargain in good faith, would not 
have been any different with such an additional finding. 


The Court also should reject the Union’s contention that 
the Trial Examiner erred in not ordering the Company 
to agree to a dues check-off provision since it is settled 
law that the Board does not have the power to compel 
either party to agree to a substantive provision of a col- 
lective bargaining agreement. 


Argument. 


ARGUMENT 
I 


The Trial Examiner Erred in Relying Upon the 
Decision and Excerpts From the Testimony of Jones 
in a Prior Case and Upon His Demeanor While Testi- 
fying in This Case to Find That Jones Had an Anti- 
union Animus. 


The first of the three “factors” set forth by Trial 
Examiner Nachman as the basis for his conclusion that 
the Company refused to agree to a dues check-off pro- 
vision in order to frustrate an agreement is his find- 
ing that Mr. Jones, the Company’s negotiator, had an 
antiunion animus. As discussed in the next section of 
this brief, antiunion animus is not a valid basis under 
the law for finding bad faith bargaining. In this section, 


however, the highly improper and spurious manner in 
which the Trial Examiner found antiunion animus on 
the part of Jones is considered. 


The full reasoning employed by the Trial Examiner 
in reaching this finding must be read to fully appreciate 
the impropriety of the reasoning. It is as follows 
(JA 49): 

“1, In the prior case Jones’ surface bargain- 
ing, designed to frustrate agreement with the 
Union, except on the terms he adamantly insisted 
upon, was established. Indeed the excerpts from 
Jones’ testimony in the prior case, quoted in Trial 
Examiner Donovan’s Decision, clearly demon- 
strate his anti-union animus, and his attitude that 
the Union was an evil he was required by law to 
tolerate and deal with, but he would prevent it 
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from having any more voice in the working condi- 
tions of the employees than he was required to 
permit, and would seize any opportunity that pre- 
sented itself to embarrass the Union in the sight 
of its employee members. Jones’ demeanor while 
testifying in the instant proceeding, convinced me 
that his attitude toward collective bargaining had 
not changed since he testified in the prior case.” 


Thus, the Trial Examiner’s reasoning was in two 
steps. First, he decided that Jones had an antiunion 
animus at the time of a prior case by considering the 
decision in the prior case and by reading “excerpts 
from Jones’ testimony in the prior case” as set forth 
in the decision of the trial examiner in that case. The 
Trial Examiner then went on in the second step of his 
reasoning to decide that “Jones’ demeanor while testify- 
ing” in the present case showed that his “attitude to- 
ward collective bargaining had not changed since he 
testified in the prior case.” 


The Trial Examiner’s evidentiary use of the de- 
cision and testimony in a prior case which involved 
bargaining between the parties occurring more than 
six months prior to the filing of the charge in this 
case (JA 45-46), was improper and erroneous under 
Section 10(b) of the National Labor Relations Act 
which states that “no complaint shall issue based on any 
unfair Labor practice occurring more than six months 
prior to the filing of the charge with the Board....”. 
In Machinists Local v. NLRB, 362 U.S. 411 (1960), the 
Supreme Court held that Section 10(b) is a rule of evi- 
dence as well as a statute of limitations. In the course 
of its opinion, the Court pointed out that in determin- 
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ing whether evidence of past events is admissible un- 
der Section 10(b), two different kinds of situations 
must be distinguished (416-17) : 

“The first is one where occurrences within the six- 
month limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor 
practices. There, earlier events may be utilized to 
shed light on the true character of matters occurr- 
ing within the limitations period; and for that pur- 
pose $10(b) ordinarily does not bar such eviden- 
tiary use of anterior events. The second situation 
is that where conduct occurring within the limita- 
tions period cam be charged to be an unfair labor 
practice only through reliance on an earlier unfair 
labor practice. There the use of the earlier unfair 
labor practice is not merely ‘evidentiary,’ since it 
does not simply lay bare a putative current un- 


fair labor practice. Rather, it serves to cloak with 
illegality that which was otherwise lawful.” [em- 
phasis added] 


The Supreme Court went on to state (422): 
“.. . @ finding of violation which is inescapably 
grounded on events predating the limitation period 
is directly at odds with the purposes of the §10(b) 
proviso.” [emphasis added] 


It is clear from the fact that he listed it as one of 
the three “factors” upon which he based his decision (as 
well as from the lack of substance in the other two 
“factors”), that the Trial Examiner relied heavily upon 
the decision and testimony in the prior case as substan- 
tive evidence, and not merely to shed light or give color 
to the bargaining actually involved in the present case. 
This constituted error under Section 10(b) of the Act 
as interpreted by the Supreme Court. 
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The Trial Examiner’s reliance upon the prior case 
also is an example of the “carry over” intent doctrine. 
This doctrine was disapproved by the Tenth Circuit in 
NLRB v. Shawnee Industries, Inc., 333 F.2d 221 (10th 
Cir. 1964) where the court held that proof that one 
worker was discriminated against by a refusal to hire 
him because of his union activity did not establish dis- 
crimination against another worker who was active in 
union activities and was not hired. 


The second step of the Trial Examiner’s reasoning 
in reaching a finding of antiunion animus on the part of 
Jones during the bargaining at issue in this case is 
equally as erroneous under the law. In his decision, the 
Trial Examiner expressly stated that he used “Jones’ 
demeanor while testifying in the instant proceeding” to 
determine that Jones’ attitude towards collective bar- 
gaining “had not changed since he testified in the prior 
case” (JA 49). This clearly constitutes the use of a wit- 
ness’s demeanor as substantive evidence which violates 
a sound and long established evidentiary principle of our 
legal system. A fact finder’s right to take into account 
his observations of the demeanor of a witness is limited 
to such observations as bear solely upon the credibility 
to be accorded to the witness’s testimony. 3 Wigmore, 
Evidence, §§ 274, 946 (3d ed. 1940); Moore, Federal 
Practice, § 43.03 at p. 1318 (2d ed. 1964). That this 
principle applies to proceedings before hearing exam- 
iners of the National Labor Relations Board was noted 
by the Supreme Court in Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 496 (1951) : 


“Thus, the Senate Committee responsible for the 
Administrative Procedure Act explained in its re- 
port that examiners’ decisions ‘would be of con- 
sequence, for example, to the extent that material 
facts in any case depend on the determination of 
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credibility of witnesses as shown by their demeanor 
or conduct at the hearing.’ The House Report re- 
flects the same attitude; and the Senate Committee 
Report on the Taft-Hartley Act likewise indicates 
regard for the responsibility devolving on the ex- 
aminer.” [emphasis added] 


Even if there were doubt as to whether the Trial 
Examiner’s evidentiary use of the prior case was proper 
under Section 10(b) of the Act, there should be no 
doubt as to his error in using Jones’ demeanor while 
testifying in the present case as substantive evidence. 
By considering the inherent and legal weaknesses of 
both steps of the Trial Examiner’s reasoning, it should 
be conclusive that such reasoning cannot be accepted 
as a sound basis for a substantive finding of antiunion 
animus on the part of Jones during the period of the 
bargaining involved in this case. 


Ul 


Antiunion Animus Is Not a Valid Basis Under the 
Law For Finding Bad Faith Bargaining. 


Even assuming arguendo that Jones had an anti- 
union animus, this is not legally relevant to the issue 
of whether he bargained in bad faith. The irrelevancy 
of antiunion bias to the question of whether an em- 
ployer has committed an unfair labor practice was rec- 
ognized by this Court in Metal Processors’ Union v. 
NLRB, 119 App.D.C. 78, 81, 337 F.2d 114, 117 (D.C. Cir. 
1964), where it was stated: 

“The Union argues further that the Board 
erred in rejecting certain evidence which, it is said, 
established general Company hostility toward the 
Union, from which, in turn, it may be inferred that 
Zajac’s discharge was discriminatory. With this 
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we cannot agree. Even if it were assumed argu- 
endo that the evidence referred to did establish 
general Company animosity toward the Union, it 
would be insufficient in itself to grownd the infer- 
ence that Zajac’s discharge was violative of the 
Act. As the court in N. L. R. B. v. Redwing Car- 
riers, Inc., 284 F.2d 397, 402 (5th Cir. 1960), ob- 
served: ‘The opposition of an employer to union 
organization and even unlawful interference are 
not enough without more to make the discharge of 
an employee wrongful. N. L. R. B. v. Hudson Pulp 
& Paper Corp., 5 Cir., 273 F.2d 660; N. L. R. B. v. 
McGahey, 5 Cir., 233 F.2d 406.’”” [emphasis added] 


The Company respectfully submits, therefore, that 
not only was the Trial Examiner in error in making a 
finding of antiunion animus on the part of Jones, but 


he also was in error in using such a finding as a major 
basis for his conclusion that Jones had bargained in bad 
faith. 


mw 


Jones Did Not Use the Words “Aid and Comfort” 
in His Testimony, but Testified That He Refused to 
Agree to a Dues Check-Off Provision Because of His 
Conviction That the Collection of Dues Is the Union’s 
Business and That the Company Should Not Help the 
Union Collect Dues. 


The second of the three “factors” stated by the 
Trial Examiner as the basis for his conclusion that the 
Company refused to agree to a dues check-off provision 
in order to frustrate an agreement with the Union is 
that plant manager Jones’ “explanation” for refusing 
to agree to a dues check-off provision was “that he did 
not wish to give aid and comfort to the Union” and that 
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this “explanation” shows an attitude inconsistent with 
the obligations imposed upon an employer by the Act 
(JA 49). Before considering in the next section of 
this brief the complete lack of legal authority to sup- 
port this conclusion that a desire not to “aid and 
comfort” a union is inconsistent with the National Labor 
Relations Act, a brief note is made in this section of the 
inaccuracy of the Trial Examiner’s finding that Jones 
did not agree to a dues check-off provision because he 
did not want to “aid and comfort” the Union. This is 
necessary because of the Trial Examiner’s heavy reli- 
ance upon these exact words. 


At two places in his decision, the Trial Examiner 
used the phrase “aid and comfort” in citing Jones’ rea- 
son for not agreeing to a dues check-off provision. The 
second of these references by the Trial Examiner was 
noted above in connection with his legal conclusion that 


such a reason is inconsistent with the Act (JA 49). 
The first reference to this phrase in the Trial Examiner’s 
decision was set forth purportedly as a direct quote 
from Jones’ testimony when the Trial Examiner stated 
that the Union’s dues collection proposals “were re- 
jected by Plant Manager Jones on the ground ‘. . . we 
are not going to aid and comfort the International Union 
at this location’... .” (JA 47). Jones did not make this 
statement attributed to him by direct quotation in the 
decision. This quoted statement was made by Mr. Jen- 
kins, who represented the Company at the hearing, in 
his closing argument to the Trial Examiner after the 
completion of testimony (JA 35). Mr. Jones, at no point 
in his testimony, used the phrase “aid and comfort”. 
His own narrative explanation for refusing to agree to 
the Union’s proposal for a dues check-off provision was 
that the collection of dues is the Union’s business and 
that the Company should not help the Union collect its 
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dues (JA 28-30). Mr. Bloodworth, a Union witness, 
testified that this was the reason given by Mr. Jones 
during negotiations. Mr. Bloodworth was asked “the 
reason, if any, given by the company for refusing”. 
He answered: “They said that it was the union’s busi- 
ness, not theirs” (JA 16). 


Aside from Mr. Jenkins’ use of the phrase during 
his closing argument, the only other reference to the 
phrase “aid and comfort” during the hearing in this 
case was when Mr. Jenkins stated to Mr. Jones on cross 
examination that his understanding of Jones’ reason 
for refusing to agree to a dues collection provision “was 
that you were not going to aid and comfort the union 
in the union’s business” and Jones answered, “Yes, sir, 
that’s right” (JA 31). 


Thus, the only two occasions when the words “aid 
and comfort” were used during the hearing were when 
they were used by Mr. Jenkins, the Company’s counsel 
at the hearing. Yet, these words are a central theme 
in the Trial Examiner’s decision and have become a 
crucial issue, with regard to their legal effect, in this 
case. If we were dealing with a simple question of 
physical fact, and counsel asked his own witness 
whether the fact existed and the witness answered, “Yes, 
sir, that’s right”, there would be no doubt that the fact, 
if against the interest of the witness, would be estab- 
lished by such an answer. But here, we are dealing with 
a specific attitude which the Trial Examiner concluded 
was inconsistent with the National Labor Relations 
Act. It is difficult to see how the specific attitude of 
not wanting to give “aid and comfort” to the Union can 
be attributed to Jones when Jones did not actually use 
these words in his testimony. 


It is respectfully submitted, therefore, that Jones 
did not use the words “aid and comfort” in his testimony 
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and that the only reason actually given by Jones in his 
testimony for refusing to agree to a dues collection pro- 
vision, and which the Union’s witness agreed was given 
by Jones during the negotiations, was that the collection 
of dues is the Union’s business and that the Company 
should not help the Union collect their dues. 


IV 


An Employer’s Desire Not to Give Aid and Com- 
fort to a Union By Assisting It in Collecting Dues 
Does Not Evidence an Attitude Inconsistent With Any 
Obligation Imposed Upon an Employer by the National 
Labor Relations Act. 


Even assuming that the Trial Examiner was cor- 
rect in stating that Jones’ explanation for refusing to 
agree to a dues check-off provision was “that he did 
not wish to give aid and comfort to the Union by assist- 
ing it in collecting dues”, it is clear that the Trial Ex- 
aminer was in error as a matter of law in reaching the 
legal conclusion that this “evidences an attitude incon- 
sistent with the obligation imposed upon an employer 
by the Act” (JA 49-50). The law simply does not obligate 
an employer to give “aid and comfort” to a union, 
whether by assisting it in the collection of dues or 
otherwise. 


The reasoning upon which the Trial Examiner 
reached this legal conclusion is set forth in the next 
two sentences of his decision where he states that the 
act of bargaining with the Union “gives aid, comfort, 
assistance and prestige to that Union” and that the 
policies and basic principles of the National Labor Re- 
lations Act “requires an employer to give this kind of 
‘aid and comfort’” to the Union (JA 49-50). This rea- 
soning is patently erroneous and is unsupported by law. 
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The Trial Examiner’s reasoning fails in the first step. If 
the Trial Examiner chooses to describe bargaining as 
giving “aid and comfort” to the union, he may do so, but 
the fact remains that the National Labor Relations Act 
does not employ this concept. The duty to bargain is a 
specific legal obligation imposed by the Act and is not 
part of a general theme of giving “aid and comfort” to 
the Union. 


Even more fundamentally, the obligations imposed 
upon an employer by the National Labor Relations Act, 
including the obligation to bargain, are for the benefit 
of the employees and not for the benefit of the union. 
While an employer is precluded from interfering with 
union activity and union organizational efforts, there 
is absolutely nothing in the National Labor Relations 
Act which affirmatively requires an employer to give 
“aid, comfort, assistance and prestige” to a union, nor 
can such an obligation be read into the Act as the intent 
of Congress. The National Labor Relations Act sought 
to protect the freedom of association of the individual 
employees. It was not enacted for the purpose of bene- 
fiting unions. 

That the purpose of the National Labor Relations 
Act is to benefit employees and not the unions them- 
selves is clear from a reading of Section 1 of the Act 
in which the policy of the Act is stated to be the en- 
couragement of collective bargaining and the protection 
of the exercise by employees of freedom of association, 
self-organization and designation of their bargaining 
representatives. Such purpose is also very clear from 
the legislative history of the Act. Senator Wagner dur- 
ing the Senate debates on his labor bill said: 


“The national labor relations bill which I now 
propose is novel neither in philosophy nor in con- 
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tent. It creates no new substantive rights. It 
merely provides that employees, if they desire to 
do so, shall be free to organize for their mutual 
protection or benefit. Quite aside from § 7(a), this 
principle has been embodied in the Norris- 
Laguardia ;Act, in the amendments to the Railway 
Labor Act passed last year, and in the long train 
of other enactments by Congress. 


“There is not a scintilla of truth in the wide- 
spread propaganda to the effect that this bill would 
tend to create a so-called labor ‘dictatorship’. It 
does not encourage national unionism. It does not 
favor any particular union. It does not display any 
preference toward craft or industrial organizations. 
Most important of all, it does not force or even 
compel any employee to join any union if he pre- 
fers to deal directly or individually with his em- 
ployers. It seeks merely to make the worker a free 
man in the economic as well as the political field. 
Certainly the preservation of long recognized fun- 
damental rights is the only basis for frank and 
friendly relations in industry.” 79 Congressional 
Record at 2371. 


Former Solicitor General Archibald Cox has com- 
mented on the separate identities of employees and 
unions under the Taft-Hartley amendments as follows: 


“Doubtless one reason for the violence of reaction 
of organized labor to the Taft-Hartley amendments 
is the realization that they are rooted in the view 
that union and employees are not one. Evidence of 
this may be found in their sponsors’ insistence that 
interference by labor unions with the organiza- 
tional activities of employees presents the same 
questions as employer interference and should be 
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handled in parallel fashion.” Cox, “The Labor 
Management Relations Act”, 61 Harv. L. Rev. 1, 
47 (1947). 


The Supreme Court has expressly recognized the 
point of this present argument, i.e., that the National 
Labor Relations Act does not obligate an employer to 
give “aid, comfort, assistance and prestige” to a union, 
as concluded by the Trial Examiner in this case. In 
May Stores Co. v. NLRB, 326 U.S. 376, 398-99 (1945), 
Mr. Justice Rutledge stated: 


“Nothing in the Act requires an employer to main- 
tain a union’s prestige. . . . Section 8(1) forbids 
interference, coercion and restraint upon employees 
in the exercise of their rights, not the mere failure 
of the employer to magnify the union’s influence.” 
{emphasis added] 


Thus, while the Trial Examiner in this case may 
believe that bargaining with a union gives “aid and 
comfort” to the union, it is not for this purpose that 
the obligation to bargain is imposed upon employers by 
the Act, but rather for the purpose of benefiting the 
employees. Nor does the Act otherwise impose any 
obligation upon an employer to give aid and comfort to 
a union, either in the form of a general principle or as 
part of a specific legal obligation. With this basic fal- 
lacy in the first step of the Trial Examiner’s reasoning, 
it simply does not follow that a desire by an employer 
not to aid and comfort a union by collecting dues for it 
evidences an attitude inconsistent with the obligations 
imposed upon an employer by the Act. 


The analogy drawn by the Trial Examiner between 
his reasoning on this point and the Board’s holding in 
General Electric Co., 150 NLRB, No. 36 (1964) is com- 
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pletely unfounded. He stated in his decision that the 
General Electric case involved a “somewhat comparable 
situation” in which the Board had held it to be “‘incon- 
sistent with the bargaining obligation which the Act 
imposes upon an employer for the latter to conduct 
negotiations with the statutory representative in such 
a manner as to disparage or discredit the statutory 
representative in the eyes of its employee constituents” 
(JA 50). The decision in the General Electric case was 
based on a finding by the Board of a course of conduct 
by the employer designed to bypass the union as the 
bargaining representative of the employees and to “deal 
with the union through the employees” at the bargain- 
ing table. This course of conduct, according to the find- 
ings of the Board, included a campaign by the employer 
directed at the employees which was found to have dis- 
credited the Union’s position in the negotiations. There 


is no evidence in the present case, nor was it charged, 
that the Company had conducted any campaign what- 
ever directed at the employees with respect to the collec- 
tion of dues or with respect to any other bargaining 
issue. The Trial Examiner’s reference to General Elec- 
tric as involving a “somewhat comparable situation” is 
completely unfounded. 


It is submitted, therefore, that even if Jones does 
not want to give aid and comfort to the Union by col- 
lecting dues for it, this is no basis whatever for con- 
cluding that Jones has an attitude inconsistent with any 
obligations imposed upon an employer by the National 
Labor Relations Act since the Act does not in any way 
require an employer to give aid and comfort or any 
other assistance to a union, nor may it be concluded 
from this that Jones conducted negotiations with the 
Union in such a manner as to disparage or discredit the 
Union in the eyes of the employees since it has not even 
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been charged that the Company in any manner by- 
passed the Union and dealt directly with the employees. 


Vv 


There Is No Evidence That the Company’s Posi- 
tion Was One of Reliance Upon the Economic Strength 
of the Parties. 


The third of the three “factors” set forth by the 
Trial Examiner as the basis for his conclusion that the 
Company refused to agree to a dues check-off provision 
for the purpose of frustrating an agreement with the 
Union is premised on the assertion by the Trial Ex- 
aminer in his decision that the Company “seeks to ex- 
plain away the fact that at other plants it has contracts 
with unions which provide for a checkoff, by arguing, 
in substance, that those provisions were brought about 
by reason of the economic strength of the union there 
involved, and urges that the Union’s remedy in this 
case was to call a strike rather than prosecute an un- 
fair labor practice charge” (JA 50). The Trial Ex- 
aminer then went on to conclude that “such a position 
by an employer runs counter to the objectives of the 
Act” and “demonstrates that Respondent’s purpose was 
to forestall reaching an agreement with the Union by 
the expedient of disparaging the latter in the eyes of 
the employees” (JA 50). 


Without even reaching the basic error of law com- 
mitted by the Trial Examiner in concluding that reli- 
ance during bargaining upon the economic strength of 
the parties shows an improper bargaining attitude (as 
discussed in the next section of this brief), this “fac- 
tor” given by the Trial Examiner as the basis for his 
finding of an 8(a) (5) violation by the Company should 
be discarded simply for the reason that the record does 
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not support his assertion that the Company’s “position” 
was one of reliance upon economic strength. The only 
place in the transcript of the hearing before the Trial 
Examiner in this case where any mention was made of 
the relative economic strength of the bargaining par- 
ties was during the closing oral argument to the Trial 
Examiner when Mr. Jenkins, who represented the Com- 
pany at the hearing, made reference to this as follows 
(JA 33-34) : 

We point out, now, sir, 
that elsewhere, in H. K. Porter and elsewhere in 
industry, there are contracts that have union dues 
check-offs; those of which I am personally familiar 
. .., the check-off clause was put in the contract 
because of economic pressures put on the bargain- 
ing by the union, 


“Trial Examiner: I am confined to this record, 
and I have to confine you to the record. Its im the 
record that there are other contracts with the H. K. 
Porter Company that have union check-off provi- 
sions; and there is nothing in the record as to why 
they have. 


“Mr. Jenkins: What I was going to say is 
this, that the proper relief and the proper manner 
for the union to press their demand against the 
hard bargaining of the company is by use of their 
economic pressures, and not by coming to the 
Board and asking the Board to grant them union 
dues check-off....”’ [emphasis added] 


As may be noted in the emphasized portion in the 
above excerpt from the transcript, the Trial Examiner 
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was quick to point out to Mr. Jenkins that “there is 
nothing in the record” as to why the Company has dues 
check-off provisions in their labor contracts at some 
plants. Yet, in his decision in this case, he used Mr. 
Jenkins’ statement in oral argument as the asserted 
factual basis for one of the three “factors” upon which 
he based his conclusion that the Company had failed to 
bargain in good faith. This, we contend, constitutes 
gross error and for this reason the Court should dis- 
regard this third “factor” asserted by the Trial Ex- 
aminer as the basis for his decision. 


VI 


Reliance During Bargaining Upon the Economic 
Strength of the Parties Does Not Run Counter to the 
Objectives of the National Labor Relations Act Nor 
Show an Intention to Forestall Reaching Agreement 


by Disparaging the Union in the Eyes of the Employees. 


Even if the record supported the Trial Examiner’s 
factual assertion that the Company’s position was one 
of reliance upon the economic strength of the parties, 
the Trial Examiner committed further error, this time 
as a matter of law, in concluding that such a position 
runs counter to the objectives of the Act (JA 49-50). It 
is settled law that there is nothing inconsistent between 
good faith bargaining and reliance during bargaining 
upon the relative economic strength of the parties. 


This Court in Textile Workers Union v. NLRB, 97 
App. D.C. 35, 227 F.2d 409 (D.C.Cir. 1955), cert. granted 
350 U.S. 1004. cert. vacated 352 U.S. 864 (1956) ap- 
parently was the first court to decide that the use of 
economic pressure during bargaining is not inconsistent 
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with the duty to bargain in good faith. In that case, the 
Board had held that harassing activities by the union 
during the period of contract negotiations, such as slow- 
downs and extensions of rest periods, amounted to a 
refusal to bargain in good faith in violation of Section 
8(b) (3) of the Act. This Court, in setting aside the 
portion of the Board’s order based upon a finding of bad 
faith bargaining by the union, stated: 

“There is not the slightest inconsistency between 
genuine desire to come to an agreement and use of 
economic pressure to get the kind of agreement one 
wants. . . . Though the National Labor Relations 
Act encourages negotiation and seeks to reduce 
industrial strife, it does not forbid industrial strife. 
Aside from some specified conduct, such as juris- 
dictional strikes and secondary boycotts, we do not 
find that Congress limited the use of economic pres- 
sure in support of lawful demands.” [emphasis 
added] 97 App. D.C. at 36, 227 F.2d at 410. 


In NLRB v. Insurance Agents’ International Union, 
104 App. D.C. 218, 260 F.2d 736 (D.C. Cir. 1958), which 
involved a factual situation similar to that in the Tex- 
tile Workers case, this Court set aside the Board’s order 
on the basis of the decision in Textile Workers. This 
was affirmed by the Supreme Court in NLRB v. Insur- 
ance Agents’ International Union, 361 U.S. 477 (1960). 
The Supreme Court clearly held in that case that eco- 
nomic pressure by the union during the period of con- 
tract negotiations, in the form of harassing tactics, was 
not evidence of bad faith bargaining by the union. The 
Court, in an opinion by Mr. Justice Brennan, stated: 
“The presence of economic weapons in reserve, and 
their actual exercise on occasion by the parties, is 
part and parcel of the system that the Wagner and 
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Taft-Hartley Acts have recognized. Abstract logical 
analysis might find inconsistency between the com- 
mand of the statute to negotiate toward an agree- 
ment in good faith and the legitimacy of the use of 
economic weapons, .. . to induce one party to come 
to the terms desired by the other. But the truth of 
the matter is that at the present statutory stage of 
our national labor relations policy, the two factors 
— necessity for good-faith bargaining between 
parties, and the availability of economic pressure 
devices to each to make the other party incline to 
agree on one’s terms — exist side by side.” [em- 
phasis added] 361 U.S. at 489. 


eeeet 


“The use of economic pressure, as we have in- 
dicated, is of itself not at all inconsistent with the 
duty of bargaining in good faith.” [emphasis 


added] 361 U.S. at 490-91. 


The Supreme Court in two recent cases again af- 
firmed that there is nothing inconsistent between the 
use of economic strength during bargaining and the 
objectives of the National Labor Relations Act. NLRB 
». Brown, 380 U.S. 278 (1965) ; American Ship Building 
Co. v. NLRB, 380 U.S. 300 (1965). 


These last two cited Supreme Court cases as well as 
the Insurance Agents’ and Textile Workers cases in- 
volved the actual use of harassing tactics or economic 
pressures during bargaining. If the actual use of eco- 
nomic pressures during bargaining is not evidence of 
bad faith bargaining, then certainly in this case any reli- 
ance by the Company during bargaining upon a belief 
that it had greater relative economic strength than the 
Union cannot be considered as running “counter to the 
objectives of the Act”, as the Trial Examiner concluded. 
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The Trial Examiner in referring to the “objectives 
of the Act” specifically cited the “Findings and Policies” 
in Section 1 of the Act. The policy of the Act, as set 
forth in Section 1, is to equalize the disparity in bargain- 
ing power between the employer and the individual em- 
ployees by encouraging the process of collective bar- 
gaining. But, as stated by the Supreme Court in NLRB 
v. Insurance Agents’ International Union, 361 US. 477, 
490 (1960), the policy underlying the Act does not 
“contain a charter for the National Labor Relations 
Board to act at large in equalizing disparity of bargain- 
ing power between employer and union” (emphasis 
added). 


The Trial Examiner also made the statement in his 
decision that reliance upon economic strength “not only” 
runs counter to the Act, “but it also demonstrates that 
Respondent’s purpose was to forestall reaching an agree- 


ment with the union by the expedient of disparaging the 
latter in the eyes of the employees. Cf. Sunbeam Plastic 
Corp., 144 NLRB 1010” (JA 50). The point of this 
statement is not entirely clear but the Trial Examiner 
apparently means that the effect of reliance upon eco- 
nomic strength can have no other result than to dis- 
parege the Union in the eyes of the employees. The Trial 
Examiner again has failed to keep the concept of “dis- 
paragement” in its proper context. “Disparagement” 
envisions actions by the employer, such as unilateral 
wage increases, which have the effect of subverting the 
union’s positicn as representative of the employees. The 
methods condemned are those by which an employer by- 
passes the union and deals directly with the employees. 
NLRB v. Katz, 369 U.S. 736 (1962). 


In Sunbeam Plastics Corp., cited by the Trial Ex- 
aminer, the employer during bargaining adamantly re- 
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fused to agree to any wage increase, but hired a large 
number of employees, admittedly for the purpose of fu- 
ture strike replacements, at wage rates higher than most 
of the other employees were receiving. The essential 
element of “disparagement” in that case was the direct 
pressure applied upon the employees in order to under- 
mine the authority of the union at the bargaining table. 
In NLRB v. Herman Sausage Co., 275 F.2d 229 (5th Cir. 
1960), the employer’s refusal of a check-off provision 
was coupled with statements to employees that the ab- 
sence of check-off would mean more take-home pay. The 
court found that it “contributed to the image of the 
Employer, not the Union, as being the protector of the 
employees.” 275 F.2d at 234. It was not the employer’s 
position on check-off but its campaign in support of its 
position, coupled with a unilateral wage increase, which 
gave rise to the implication of disparagement. 


In NLRB v. Katz, 369 U.S. 736, 747 (1962), the 
Supreme Court recognized that reliance during bargain- 
ing upon economic strength does not constitute dispar- 
agement of the union by pointing out with regard to its 
holding in the Insurance Agents’ case that “the union in 
that case had not in any way whatever foreclosed discus- 
sion of any issue, by unilateral actions or otherwise.” 
There is simply no factual basis in the present case for 
the Trial Examiner even to make an off-hand reference 
to the “disparagement” type cases such as General 
Electric and Sunbeam. 


It is submitted, therefore, that even if there were 
evidence that the Company’s position was one of reli- 
ance upon the economic strength of the parties, such a 
position does not, as a matter of law, run counter to the 
objectives of the National Labor Relations Act, nor 
constitute disparagement of the Union in the eyes of the 
employees. 
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va 


The Evidence on the Record Considered as a Whole 
Does Not Support the Finding of the National Labor 
Relations Board That the Company Refused to Agree 
to a Dues Check-Off Provision for the Purpose of Frus- 
trating an Agreement Bat, on the Contrary, the Evi- 
dence Shows Hard Bargaining by Both Parties and an 
Impasse With Regard to a Dues Check-Off Provision. 


The only ground upon which the Trial Examiner, 
and hence the Board, found that the Company had en- 
gaged in bad faith bargaining was that Jones, the Com- 
pany’s negotiator, “took the position he did with respect 
to the check-off issue, for the purpose of frustrating 
agreement with the Union” (JA 49). The Trial Ex- 
aminer set forth no other basis for his conclusion of bad 
faith bargaining. The “factors” which were discussed 
in the preceding sections of this brief were given by the 
Trial Examiner as the basis for his finding that the Com- 
pany had refused to agree to a dues check-off provision 
for the purpose of frustrating an agreement, and not as 
independent grounds to support the conclusion of bad 
faith bargaining. Thus, the statutory duty imposed upon 
this Court by Sections 10(e) and 10(f) of the National 
Labor Relations Act is to determine whether the Trial 
Examiner’s finding that the Company refused to agree 
to a dues check-off provision in order to frustrate an 
agreement is “supported by substantial evidence on the 
record considered as a whole”. 


The leading case on the scope of review by Courts 
of Appeals under Section 10 of the National Labor Re- 
lations Act undoubtedly is Universal Camera Corp. v. 
NLRB, 340 U.S. 474 (1951). In that case, the Supreme 
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Court, in an opinion by Mr. Justice Frankfurter, pointed 
out that even prior to the Taft-Hartley amendment to 
Section 10(e) of the Wagner Act (when the section 
merely provided that the Board’s findings “if supported 
by evidence, shall be conclusive”), it had held that 
“evidence” means “substantial evidence”; that ‘“sub- 
stantial evidence is more than a mere scintilla”; that 
“it means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion”; and 
that the evidence “must do more than create a suspi- 
cion”. 340 U.S. at 477. The Supreme Court went on to 
state that in amending Section 10(e) of the Act so as to 
require that the Board’s findings be “supported by sub- 
stantial evidence on the record considered as a whole”, 


“Congress has merely made it clear that a reviewing 
court is not barred from setting aside a Board deci- 
sion when it cannot conscientiously find that the 


evidence supporting that decision is substantial, 
when viewed in the light that the record in its en- 
tirety furnishes, including the body of evidence 
opposed to the Board’s view.” [emphasis added] 
340 U.S. at 488. 


The Supreme Court further said in that case that 
the Taft-Hartley amendment to the judicial review pro- 
visions of the National Labor Relations Act did more 
than merely require that substantiality be determined 
in the light of the entire record: 

“We conclude, therefore, that the Administra- 
tive Procedure Act and the Taft-Hartley Act direct 
that courts must now assume more responsibility 
for the reasonableness and fairness of Labor Board 
decisions than some courts have shown in the past. 
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Reviewing courts must be influenced by a feeling 
that they are not to abdicate the conventional 
judicial function. Congress has imposed on them 
responsibility for assuring that the Board keeps 
within reasonable grounds.” [emphasis added] 340 
US. at 490. 


The Supreme Court continued by stating that a trial 
examiner’s findings are not as unassailable as a master’s 
findings, which under Rule 53(e)(2) of the Federal 
Rules of Civil Procedure a court is required to accept 
unless they are “clearly erroneous”. 340 U.S. at 492. 


In Riggs Distler & Co., Inc. v. NLRB, 327 F.2d 575, 
580 (4th Cir. 1963), the Court of Appeals for the Fourth 
Circuit said: 

“. .. the Board, after discounting all explanations 
offered by an employer for discharge of employees, 
must find unlawful motivation through substantial 
direct or indirect evidence. Substantial evidence 
was defined by this court, speaking through Chief 
Judge Parker ...as: ‘[E]vidence furnishing a sub- 
stantial basis of fact from which the fact in issue 
can reasonably be inferred; and the test is not 
satisfied by evidence which merely creates a suspi- 
cion or which amounts to no more than a scintilla 
or which gives equal support to inconsistent infer- 
ences.’” [emphasis added] 


The Company respectfully contends that the appli- 
cation of the above cited law to the present case can 
lead only to the conclusion that there is not “substantial 
evidence on the record considered as a whole” to support 
the Trial Examiner’s finding that the Company refused 
to agree to a dues check-off provision in order to 
frustrate an agreement with the Union. This finding 
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cannot “reasonably be inferred” from the evidence, nor 
is the evidence such “as a reasonable mind might accept 
as adequate to support” the finding. In fact, it is diffi- 
cult to see how the evidence even “creates a suspicion” 
of this finding. 

The three “factors” actually set forth by the Trial 
Examiner as the basis for his finding that the Company 
refused to agree to a dues check-off provision in order 
to frustrate an agreement were considered in the pre- 
ceding sections of this brief. As discussed there, none 
of these “factors” is valid under the evidence and appli- 
cable law to support the Trial Examiner’s finding. 


Going beyond the “factors” set forth by the Trial 
Examiner, it is clear that the facts established by the 
“evidence on the record considered as a whole” do not 
lend any support for the Trial Examiner’s finding that 


the Company refused to agree to a dues check-off provi- 
sion in order to frustrate an agreement with the Union. 
On the contrary, the facts of this case lead to only one 
conclusion and that is that both parties engaged in hard 
bargaining with both parties adamantly insisting on 
their own position with regard to the dues check-off 
question and that an impasse resulted on this issue. 


The only fact established on the record which bears 
directly on the Company’s refusal to agree to a dues 
check-off provision is Jones’ stated reason for not agree- 
ing to the provision, this being that the collection of 
dues is the Union’s business and that the Company 
should not help the Union collect its dues (JA 16, 
28-30). As may be seen in the following excerpt from 
the transcript, counsel for General Counsel admitted at 
the hearing that there was nothing illegal about such a 
reason (JA 9): ; 
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“Trial Examiner: Suppose the company took 
the view that collecting union dues was the union’s 
business, would not be its agent for that purpose. 


“Mr. Gutman: If that was its position, it might 
be one on which they could sustain a dismissal of 
this case... .” 


Mr. Gutman went on to state that the evidence 
would show that this was not the Company’s reason, 
but the record is clear that there is no evidence that 
Jones had any reason for rejecting a dues check-off 
provision other than the one he stated. The fact that the 
Company makes payroll deductions for U. S. Savings 
Bonds, United Fund and dependents’ insurance coverage 
(JA 48) is not inconsistent in any way with a desire 
not to assist the Union in the collection of its dues. If 
the Company had contended that its rejection of a dues 
check-off provision was because of inconvenience, then 
the fact that these other payroll deductions are made 
might be relevant, but Jones expressly testified that in- 
convenience was not a factor in his rejection of a dues 
check-off provision (JA 28, 48). In any event, the 
evidence shows that the Company also has refused to 
make payroll deductions for churches, garnishment, em- 
ployee purchases from the company, and employee tools 
(JA 28-29). 


In considering the evidence on the record as a whole, 
note must be taken that with over 300 members (JA 
17) and with monthly dues of five dollars per month 
(JA 19), the Union would receive over $18,000 per year 
in dues from its members at the Company’s Danville 
plant. Out of this sum, it would seem to be perfectly 
reasonable and not burdensome for the Union to provide 
the necessary facilities in Danville to collect its dues. 
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Further, it was admitted by Mr. Bloodworth, a Union 
witness, that it would be possible for the Union to col- 
lect dues by mail or at the monthly meetings of the 
‘Local (JA 18-19). Since, unquestionably, collection of 
dues is the Union’s business and could practicably be 
handled by the Union itself without undue hardship or 
expense, the Union’s adamant insistence on a check-off 
provision takes on a taint of unreasonableness. 


The evidence regarding the entire period of the 
bargaining at issue in this case, to wit, from October 23, 
1963 to September 10, 1964 (JA 45, 47, 50-51), shows 
affirmatively that the Company bargained in good faith. 
As a result of over twenty-one bargaining sessions, the 
number of categories of issues remaining unresolved be- 
tween the parties was reduced from fourteen to three 
(JA 47). This progress was a result of compromise 
and good faith bargaining by the Company as well as 
by the Union (JA 47). The conduct of the parties on 
the issues other than the issue on which they reached 
an impasse is significant as pointed out in the case of 
Shell Oil Co., Inc., T7 NLRB 1306, 1308 (1948) : 

“While neither party was willing during the 
ensuing negotiations to alter substantially their 
original basic economic position on this issue, we 
are not prepared to say that the negotiations as a 
whole were not carried on by the Oil Companies in 
the spirit of honesty and good faith required by 
the Act. It is significant that while the parties re- 
garded the waiver issue as paramount and as a 
matter which would have to be resolved before con- 
summation of a written agreement, bargaining 
nevertheless proceeded on all other matters and, 
as a result of concessions by both sides, conditional 
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agreement was reached as to them.” [emphasis 
added] 


Other circumstances of the bargaining between the 
parties clearly demonstrate that the Company’s position 
with respect to the collection of Union dues was not 
taken in bad faith. In view of the finding of the Trial 
Examiner that three major issues remained open and 
unresolved when the period of bargaining involved in 
this case ended in September, 1964 (JA 47) and where, 
according to the testimony of a union negotiator, wages 
as one of these three major issues “comprise a number 
of things such as incentive, holidays, shift differentials, 
and things like that” (JA 15), it is illogical to conclude 
that the Company’s position with respect to one of these 
unresolved issues would have been taken to frustrate an 
agreement. With six or more specific issues open be- 
tween the parties, the Company’s position on the one 
narrow issue of check-off could hardly have the effect of 
frustrating the consummation of a final contract with 
the Union. 


Another factor in the negotiations which negates 
a finding of bad faith bargaining by the Company was 
the adamant and unyielding demand by the Union for a 
dues collection provision. Such inflexibility is heightened 
by the fact that the Union representative stated that the 
Union would not sign an agreement without a dues 
collection provision (JA 30-31, 33). It is difficult to see 
how the Company’s refusal to agree to this provision 
would constitute bad faith bargaining when the Union 
just as adamantly insisted on the provision and went 
even further in stating that it would not sign a contract 
without such a provision. 

The National Labor Relations Board in affirming 
the Trial Examiner’s decision on such a complete lack 
of evidence to support the decision, is, in effect, attempt- 
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ing to dictate a concession which it feels the Company 
should make to the Union. This has been condemned 
by the Supreme Court and is in direct violation of Sec- 
tion 8(d) of the National Labor Relations Act which 
provides that the obligation to bargain in good faith 
“does not compel either party to agree to a proposal or 
require the making of a concession”. As stated by the 
Supreme Court in NLRB v. American National Ins. Co., 
343 U.S. 395, 404 (1952) : 


“And it is equally clear that the Board may not, 
either directly or indirectly, compel concessions or 
otherwise sit in judgment upon the substantive 
terms of collective bargaining agreements.” [em- 
phasis added] 


The Supreme Court further commented on the im- 
propriety of the Board sitting as the judge of the sub- 


stantive terms of collective bargaining agreements in 
NLRB v. Insurance Agents’ International Union, 361 
U.S. 477, 486-87 (1960) : 


“Thus, in 1947 in Congress the fear was expressed 
that the Board had ‘gone very far, in the guise of 
determining whether or not employers had bar- 
gained in good faith, in setting itself up as the 
judge of what concessions an employer must make 
and of the proposals and counterproposals that he 
may or may not make.’ H. R. Rep. No. 245, 80th 
Cong., 1st Sess., p. 19. Since the Board was not 
viewed by Congress as an agency which should 
exercise its powers to arbitrate the parties’ sub- 
stantive solutions of the issues in their bargaining, 
a check on this apprehended trend was provided by 
writing the good-faith test of bargaining into § 8 (d) 
of the Act.... 
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“The same problems as to whether positions 
taken at the bargaining table violate the good-faith 
test continue to arise under the Act as amended. 
... But it remains clear that § 8 (d) was an attempt 
by Congress to prevent the Board from controlling 
the settling of the terms of collective bargaining 
agreements.” [emphasis added] 


The evidence in this case merely shows that the 
Company has adamantly refused to agree to a dues col- 
lection provision while the Union has just as adamantly 
insisted on such a provision. This is a classic example 
of an impasse, but it has been uniformly recognized by 
the courts that an impasse is not evidence of bad faith 
bargaining and that when the National Labor Relations 
Board treats it as such the Board is unlawfully attempt- 
ing to force an agreement between the parties. 


NLRB v. Lewin-Mathes Co., 285 F.2d 329, 332 (7th 
Cir. 1960) was an impasse case in which the Court of 
Appeals for the Seventh Circuit stated: 


“Tt seems to us in the instant case that the Board 
appraised the employer’s bargaining position with 
respect to major issues as a means of ascertaining 
its good faith. It also passed judgment on the rea- 
sonableness of the proposals in reaching its finding 
of bad faith. In effect the Board’s appraisal is to 
apply pressure upon the employer to make conces- 
sions in negotiations. The Board may not either 
directly or indirectly compel concessions or other- 
wise sit in judgment upon the substantive terms of 
collective bargaining agreements.” [emphasis 
added] 


The Court of Appeals for the Fifth Circuit in NLRB 
». Herman Sausage Co., 275 F.2d 229, 231 (5th Cir. 
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1960), although sustaining the Board’s finding of an 
8(a) (5) violation stated: 


“|. the employer may have either good or bad rea- 
sons, or no reason at all, for insistence on the in- 
clusion or exclusion of a proposed contract term. 
If the insistence is genuinely and sincerely held, if 
it igs not mere window dressing, it may be main- 
tained forever though it produce a stalemate. ... 
The Government, through the Board, may not sub- 
ject the parties to direction either by compulsory 
arbitration or the more subtle means of determin- 
ing that the position is inherently unreasonable, or 
unfair, or impracticable, or unsound.” [emphasis 
added] 


In NLRB »v. United Clay Mines Corp., 219 F.2d 120 
(6th Cir. 1955), the Court of Appeals for the Sixth Cir- 
cuit expressed the law exactly as it applies to the pres- 
ent case: 

“ “The majority’s decision, carried to its logical con- 
clusion, would cast the suspicion of illegality upon 
any union or employer which takes a firm stand in 
collective bargaining.’ 


“ 
. 


“ | But... [Section 8(d)] makes it clear 
that the failure to reach an agreement because of 
the employer’s refusal to make a concession to the 
Union does not, by itself, constitute lack of good 
faith. 


“|| The failure to execute a contract was not 
because of a failure or refusal to negotiate, but in 
the final analysis was because the parties would not 
agree on one remaining issue, considered by both of 
them as basically important. To say that the Com- 
pany should have accepted the Union’s proposal on 
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this issue is to ignore the language of the statute 
that the obligation to bargain collectively ‘does not 
compel either party to agree to a proposal or re- 
quire the making of a concession,’ 


“ 


“In our opinion, the matter resolves itself into 
purely a question of hard bargaining on the part of 
the respondent. It is not for the Board or the Court 
to determine what in their opinion the respondent 
should have agreed to, and, in effect, make the con- 
tract for the parties. To decree enforcement of 
the order, would, as a practical matter, force the 
respondent to make a concession or be proceeded 
against for contempt of court. While the Act com- 
pels negotiations, which usually result in reaching 
an agreement, it contains no authority to force an 
agreement where the parties have reached an im- 
passe.” [emphasis added] 219 F.2d at 124-26. 


There is no evidence in the present case to even 
suggest that the Company’s position on the dues check- 
off issue has been motivated by 2 desire to avoid an 
agreement with the Union. This case, similar to the 
cases discussed above, simply involves hard bargaining 
by both parties and an impasse on the dues check-off 
question. In fact, in the United Clay Mines case dis- 
cussed above, the issue on which the parties reached an 
impasse was the only unresolved issue between them 
while in the present case there are six or more specific 
issues open between the parties. It is not reasonable to 
hold that the Company’s adamant position on only one 
of these issues was taken to frustrate an agreement with 
the Union. This is even more certain in view of the fact 
that the Union was at least as adamant, if not more so, 
in its position on this one issue. The Company respect- 
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fully submits, therefore, that the “evidence on the rec- 
ord considered as a whole” does not support the decision 
of the Trial Examiner, as adopted by the Board, and 
that the Court should set aside the Board’s decision and 
order. 


Vi 


The Trial Examiner Was Correct in Not Consider- 
ing Whether the Company Bargained. in Bad Faith on 
a Ground Additional to That Found by the Trial Ex- 
aminer. 


One of the two contentions made by the Union in 
its petition for review in Case No. 19,492 is that the 
Trial Examiner, and hence the Board, erred in not con- 
sidering whether the Company bargained in bad faith 
on the additional ground of the Company’s refusal to 
agree to the Union’s alternate proposal for the collec- 
tion of dues on Company property. This is a moot point. 
Inasmuch as the Trial Examiner found bad faith bar- 
gaining on the part of the Company because of the Com- 
pany’s refusal to agree to the Union’s proposal for a 
dues check-off provision, it was unnecessary for the 
Trial Examiner then to consider whether the Company’s 
rejection of another Union proposal would have inde- 
pendently constituted bad faith bargaining. The Trial 
Examiner’s ultimate conclusion that the Company bar- 
gained in bad faith in violation of Section 8(a) (5) of 
the Act and his recommended order that the Company 
bargain in good faith, would not have been any different 
with such an additional finding. This was clearly ex- 
pressed by the Trial Examiner in his decision (JA 51): 

“Also, I find it unnecessary to pass on the contention 
advanced by the Charging Union, but not urged by 
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the General Counsel, that Respondent independently 
violated Section 8(a) (5) and (1) of the Act, by 
rejecting the Union’s alternatives to its original 
checkoff proposal, because in any event the order 
which I shall recommend would be the same.” [em- 
phasis added] 


The issue in this case is whether the Company vio- 
lated Section 8(a) (5) of the National Labor Relations 
Act by failing to bargain in good faith. The issue is not 
whether the Act was violated by the Company’s refusal 
to agree either to the Union’s proposal for dues check- 
off or to the Union’s proposal for collection of dues on 
plant property. There is nothing in the Act making it 
an unfair labor practice for an employer to refuse to 
agree to a provision for dues check-off or for collection 
of dues on plant property or any other substantive pro- 
vision. 


The Trial Examiner chose to decide the issue of 
good faith bargaining on the point of whether the Com- 
pany’s position with respect to a check-off provision was 
for the purpose of frustrating agreement with the 
Union. The Company strongly disagrees with the Trial 
Examiner’s finding on this point but, in any event, there 
was no need for the Trial Examiner then to make a de- 
termination regarding the Company’s position on the 
Union’s alternate proposal for collection of dues. Re- 
gardless of what the Trial Examiner might have con- 
cluded on this further point, it would not have affected 
his determination of the statutory issue of whether the 
Company bargained in good faith and it would not have 
affected his recommended order. 


x 


The National Labor Relations Board Cannot Di- 
rectly or Indirectly Compel a Party to Agree to a Sub- 
stantive Provision of a Collective Bargaining Agree- 
ment. 


The other contention made by the Union in its 
petition for review in Case No. 19,492 is, in substance, 
that the Trial Examiner, and hence the Board, erred in 
not ordering the Company to agree to a dues check-off 
provision. This contention is completely void of any 
support in the law. In fact, it is directly contrary to 
the statutory dictate of Congress embodied in Section 
8(d) of the National Labor Relations Act which pro- 
vides that the obligation to bargain in good faith “does 
not compel either party to agree to a proposal or re- 
quire the making of a concession”. The effect of this 


provision on the powers of the National Labor Relations 
Board was specifically and unambiguously stated by the 
Supreme Court in NLRB v. American National Ins. Co., 
343 U.S. 395, 404 (1952) : 


“And it is equally clear that the Board may not, 
either directly or indirectly, compel concessions or 
otherwise sit in judgment upon the substantive 
terms of collective bargaining agreements.” [em- 
phasis added] 


What the Union is advocating here is expressly the 
practice which Congress condemned in enacting Section 
8(d). This is made abundantly clear by the review of 
the legislative history behind Section 8(d) as set forth 
by the Supreme Court in NLRB v. Insurance Agents’ 
International Union, 361 U.S. 477, 486-87 (1960) : 
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“Thus, in 1947 in Congress the fear was expressed 
that the Board had ‘gone very far, in the guise of 
determining whether or not employers had bar- 
gained in good faith, in setting itself up as the 
judge of what concessions an employer must make 
and of the proposals and counterproposals that he 
may or may not make.’ H. R. Rep. No. 245, 80th 
Cong., 1st Sess., p. 19. Since the Board was not 
viewed by Congress as an agency which should 
exercise its powers to arbitrate the parties’ sub- 
stantive solutions of the issues in their bargaining, 
a check on this apprehended trend was provided by 
writing the good-faith test of bargaining into § 8 
(d) of the Act.... 

“The same problems as to whether positions 


taken at the bargaining table violate the good- 
faith test continue to arise under the Act as 


amended. .. . But it remains clear that § 8 (d) was 
an attempt by Congress to prevent the Board from 
controlling the settling of the terms of collective 
bargaining agreements.” [emphasis added] 


In addition to the complete lack of legal authority 
for the Board to order the Company to agree to a dues 
check-off provision, there is a factual reason why this 
should not be done. The Union is ignoring the whole 
point of collective bargaining in making this conten- 
tion. There is supposed to be a give and take in bargain- 
ing so that in any future bargaining sessions between 
the Company and the Union, the Union may back down 
from its demand for a dues check-off provision in return 
for some other desired position. Conversely, the Com- 
pany conceivably might agree to a dues check-off provi- 
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| gion in return for a provision which it desires. There 
| cannot be true collective bargaining if the Board had 
the power to order either party to agree to a contract 
| proposal made by the other party. Wisely, Congress has 
not given this power to the Board. 


Argument. 


CONCLUSION 


For the foregoing reasons, the Company respect- 
fully requests this Court to set aside the decision and 
order of the National Labor Relations Board and to 
enter an order dismissing the complaint against the 
Company. 
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Argument 


Both the Board and the Union in their respective 
briefs make the bold assertion that the Company re- 
fused to grant dues check-off for the sole purpose of 
frustrating an agreement. This they say in the face 
of a statute which they admit does not require the mak- 
ing of concessions by any party to collective bargain- 
ing negotiations. This they also contend in spite of the 
plain fact that an impasse in bargaining, again which 
they admit is not inconsistent with good faith bargain- 
ing, of necessity frustrates agreement until the impasse 
is resolved. Neither the Union nor the Board has at- 
tempted to support, point by point, the “factors” set 
forth by the Trial Examiner as the announced basis for 
his decision. We respectfully submit that the Trial 
Examiner’s “factors” cannot be supported in either fact 
or law, as is amply demonstrated in the Company’s ini- 
tial brief to this Court. 

The Board’s findings of fact are puzzling in light 
of the evidence. For example, the Boarg’found that 
the Company did not have a policy against check-off 
or other dues collection on its property, but failed to 
make a finding that the Union did not have a policy 
requiring check-off or such dues collection. The Board 
correctly made no finding that plant manager Jones 
had ever stated that the Company would never agree 
to check-off or its alternatives but, as the relevant evi- 
dence is noted below, the Board was improper in failing 
to find that the Union, on the other hand, had stated 
that it would never agree to a contract which did not 
contain a check-off or similar dues collection provision. 


Reply Brief for Petitioner. 


The Board and the Union place great emphasis on 
the Company’s announced reason for not agreeing to 
check-off 4.¢., its disinclination to perform Union busi- 
ness for the Union. Whether this reason is charitable 
or stern is irrelevant. The question is: whatever the 
Company’s reasons for not agreeing to check-off, did the 
Company come to the bargaining table with a closed 
mind as to a check-off provision. Obviously, the Com- 
pany approached the negotiations preferring not to be- 
come involved in the collection of Union dues. This is 
not to say that the Company would absolutely refuse 
to agree to such a provision at any price regardless of 
what other bargaining concessions might be made. In 
spite of the fact that agreement had been reached on 
many points and that several points were yet unre- 
solved, the Company has been found guilty of frustrat- 
ing agreement. The simple truth is that the only evi- 
dence in the record of a closed mind as to a particular 
provision — the only evidence of an entrenched, pre- 
conceived and unyielding position is that of the Union. 
This is plainly apparent from the summation made by 
Mr. Gutman, attorney for the General Counsel. In his 
summation, Mr. Gutman admitted that Mr. Bloodworth 
was in error when he testified that he could not recall 
telling Company negotiators that the Union would never 
sign an agreement without dues check-off. In this re- 
gard, Mr. Gutman said (JA 33): 

“Mr. Gutman: That’s what the case now is 
down to, true, but remember this, Mr. Bloodworth 
has testified, and Jenkins asked him well, isn’t it a 
fact that you or someone in your presence said that 
the union wouldn’t sign a contract without a 
check-off; that was a big point, they knew that. I 
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have since found out Mr. Bloodworth wasn’t fami- 
liar with — he couldn’t recall whether that was said, 
but I since checked with the other gentlemen, Mr. 
Jennings, and in fact, that’s what happened. 


“Triql Examiner: Now, you are going astray. 


“Mr. Gutman: True; but I just want to point 
out to you that the company knew this union was 
interested to the point that they might not even get 
together and agree to a contract unless there was 
check-off or some form of dues collection available 
to them.” [emphasis added] 


In short, the Union made it plain that there could 
be no agreement without a check-off provision. On the 
other hand, there is absolutely no evidence that the Com- 
pany ever announced the unyielding position that there 


could be no agreement with a dues check-off provision 
Even so, this Court is asked to reject the idea of hard 
bargaining or legitimate impasse on the Company’s part. 
It is further asked to find that because plant manager 
Jones’ articulated reasons for not endorsing the Union’s 
check-off provision (again, a position from which the 
Union admittedly would not withdraw) are deemed in- 
sufficient by the Union, the Company is not bargaining 
in good faith. In brief, though the evidence shows that 
the Company did not agree to check-off, it also reveals 
only one closed mind on the issue — that of the Union. 


The Union would also have this Court find that the 
Company had the affirmative duty of “aiding and com- 
forting the Union”, a phrase which the Union gra- 
tuitously has for its own purposes attributed to plant 
manager Jones. The Union’s reasoning is that collective 
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bargaining agreements are beneficial to unions. This 
benefit, in turn, may be considered as “aid and com- 
fort”. Since the law requires parties to bargain in good 
faith, it in effect requires that “aid and comfort” be 
given to unions. If this logic were valid, every impasse 
situation would result in denial of such “aid and com- 
fort”, as would be the case any time a union had to make 
a bargaining concession or any time an employer used 
its economic strength to bring pressure to bear on bar- 
gaining negotiations. The fallacy of such reasoning is 
too obvious to merit further attention. 


There is yet another point which tends to shed some 
light on the openness and fairness of mind with which 
the Company and the Union approached the bargaining 
table. Though the Union has charged the Company with 
failing to bargain in good faith (as revealed, it alleges, 
by the Company’s refusal to grant check-off), the Union 
states that it has the statutory right to collect dues on 
Company property during non-working hours. In effect, 
the Union argues that it, in any event, could accomplish 
what contractual check-off would have permitted it to 
do. Nevertheless, it will not sign an agreement without 
a check-off provision. What better way is there to frus- 
trate agreement than to insist adamantly on contractual 
rights which one claims exist anyway. Furthermore, in 
light of the Union’s conviction that it has a statutory 
right to its alternate proposal of collecting dues on Com- 
pany property, it is absurd for the Union to contend 
that the Company’s rejection of its demand for a dues 
check-off provision was taken to frustrate an agreement. 


If a dues check-off provision were the only unre- 
solved issue between the bargaining parties and if the 
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Company had given no reason for rejecting the provi- 
sion, there still would be no evidence in this case of bad 
faith bargaining. The situation simply would be that 
of an impasse. But these are not the facts in the pres- 
ent case. Here, there are six or more issues unresolved 
between the parties and the Company gave an honest, 
straight-forward reason why it would not agree to the 
one issue of a dues check-off provision. Under these 
circumstances, it is absolutely impossible to see how the 
Company can be held to have rejected the Union’s de- 
mand on this one unresolved issue in order to frustrate 
an agreement. There simply cannot be a frustration of 
agreement so long as this is not the only issue separating 


the parties. 


Neither the Board nor the Union has cited any legal 
authority to support their argument that it is illegal 
for an employer to refuse to agree to a dues check-off 
provision because of a conviction that the collection of 
dues is the Union’s business and not the Company’s. 
In fact, in the entire portion of the Union’s brief devoted 
to the substantive issue in this case, there are only two 
cases cited and they both deal with the general principle 
of collective bargaining rather than with the specific 
question involved in this case. One of these two cases, 
NLRB v. Insurance Agents’ Union, 361 U.S. 477, 485 
(1960), is cited by both the Board and the Union for 
the proposition that in collective bargaining neither 
party may adopt a position of “take it or leave it”. This 
is interesting since this is the exact position of the Union 
with regard to its demand for a dues check-off provision. 
With six or more issues unresolved between the parties 
on which there should be over-all collective bargaining, 
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the Union itself has made the issue of a dues check-off 
provision the point on which an agreement is being frus- 
trated. It is the Union which has taken the position that 
it either gets a dues check-off provision or there will 
not be an agreement. 


In its argument that the Board should have affirm- 
atively ordered the Company to agree to a dues check- 
off provision, the Union states in effect that it is incon- 
ceivable for the Company hereafter to bargain in good 
faith while still refusing the Union’s demand for a dues 
check-off provision. The Union very obviously has a 
misconception of what is supposed to occur in collective 
bargaining. As the Board points out in its brief in 
arguing against the Union on this point, check-off has 
become a valuable bargaining weapon for the Company. 
The Union, by pressing this case and by making check- 
off such a big issue, has put the Company in a position 
where it might conceivably grant a check-off provision 
in return for favorable provisions with regard to the 
other issues open between the parties. Conversely, the 
Union might conceivably drop its demand for a check- 
off provision in return for more favorable provisions 
with regard to the other unresolved issues. Again it 
should be noted that the Union believes that it already 
has the statutory right to collect dues on Company 
property so that it should be willing to give up its de- 
mand for check-off in return for some other favorable 
provision. This would be true collective bargaining. 


In this regard, the Union might note what occurred 
following the decision in the prior proceeding between 
the parties. As the Union pointed out in the Statement 
of the Case in its brief, the bargaining impasse involved 
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in the prior case was not settled until the twentieth 
bargaining session following the prior decision, when 
finally the Company withdrew its demand for a no-strike 
clause and the Union withdrew its demand for an arbi- 
tration provision. This was true collective bargaining. 
This all goes to show that it would not be inconsistent 
with good faith bargaining for the Company to continue 
to refuse a check-off provision. In fact, if the Court 
or the Board had the legal authority to order the Com- 
pany to agree to a dues check-off provision and if it 
did so, it would be destroying, rather than aiding, collec- 
tive bargaining. Congress very wisely has not given 
this authority to either the Court or the National Labor 
Relations Board. 


This case involves nothing more than an impasse 
between the Company and the Union on one of six or 
seven unresolved issues between the parties. It is 
beyond the realm of possibility for the Company’s posi- 
tion on one of these issues to have been taken for the 
purpose of frustrating an agreement. The Union is at- 
tempting to accomplish through the Board and this 
Court what it has not been able to accomplish through 
collective bargaining, i.¢., the obtaining of a dues check- 
off provision. So long as the law permits the parties 
to make their own agreement, the Union is wasting the 
time of this Court in asserting that it is an unfair labor 
practice for the Company to reject one of its demands. 
In essence the Union, by asking this Court to determine 
whether the Company’s position on one of six or seven 
unresolved issues between the bargaining parties is 
reasonable or unreasonable, is seeking to require the 
Court to become a party to the collective bargaining 
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process. This, very simply, is not permitted by either 
the letter or the spirit of the National Labor Relations 
Act. 


For the reasons given herein and in its principal 
brief, the Company respectfully requests this Court 
to set aside the decision and order of the National 
Labor Relations Board and to enter an order dismissing 
the complaint against the Company. 
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